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ACCEPTABLE  LEVEL  OF 
COMPETENCE 

Arthur  E.  Wade  v.  Department 
of  Health  and  Human 
Services 

DC531D83 10393 
June  7,  1984 

1.650,  3.120,  3.410,  4.200,  4.320,  9.110, 
9.2141,  9.320,  9.330,  10.119,  10.150 

In  the  initial  decision,  the  presiding  of- 
ficial found  that  the  agency  had  sup- 
ported by  substantial  evidence  its  recon- 
sideration decision  denying  appellant  his 
within-grade  salary  increase  due  to  fail- 
ure to  perform  at  an  acceptable  level  of 
competence.  Also,  the  presiding  official 
found  that  appellant  failed  to  support  his 
affirmative  defenses  that  the  agency 
committed  procedural  error  and  discrimi- 
nated based  on  race  and  sex. 

The  Board  granted  the  petition  for  re- 
view in  which  appellant  contended  that 
the  preponderant,  rather  than  substan- 
tial, standard  should  apply  in  such  cases. 
Appellant  also  alleged  that  the  presiding 
official  was  in  error  in  rejecting  certain 
testimony  and  other  evidence  and  in  find- 
ing that  agency  instructions  which  al- 
lowed use  of  old  performance  criteria 
where  performance  appraisals  had  not 
been  completed  violated  Office  of  Per- 
sonnel Management  (OPM)  regulations. 

Regarding  the  proper  standard  of 
proof,  the  Board  has  stated  that  it  will 
aPPly  the  preponderance  standard  in 
cases  reviewable  by  the  Third  Circuit. 
Since  appellant’s  appeal  alleged  discrimi- 
nation, making  it  reviewable  by  the 
United  States  Courts  of  Appeals  for  the 
District  of  Columbia  Circuit — and  since 
that  court  has  followed  the  Third  as  well 
as  the  Fifth  Circuit  in  holding  that  the 
preponderance  standard  is  applicable  in 
such  cases— the  Board  found  that  stand- 
ard applicable  here.  (However,  the 
Board  reaffirmed  its  holding  in  Parker  v. 
Defense  Logistics  Agency,  1 MSPB  489, 

504  (1980),  that  the  appropriate  evidenti- 
ary standard  in  such  cases  is  that  of  sub- 
stantial evidence). 

Morever,  the  Board  said  that  the 
agency  action  would  have  been  sustained 


under  the  higher  preponderant  evidence 
standard,  as  well.  It  said  that  the 
charges  of  unacceptable  performance  in 
one  critical  element  and  two  of  the  four 
non-critical  elements  of  appellant’s  per- 
formance were  supported  by  the  higher 
standard. 

The  Board  next  turned  to  appellant’s 
other  allegations  of  error.  It  said  that, 
regarding  the  presiding  official’s  rejec- 
tion of  testimony  of  three  witnesses  for 
appellant,  appellant  had  neither  de- 
scribed the  testimony  they  would  have 
presented,  nor  shown  its  relevance.  As 
for  the  charge  that  the  agency’s  hiring 
and  promotion  practices,  as  well  as  deni- 
als of  within-grade  increases  showed  dis- 
crimination against  blacks,  the  Board 
noted  that  the  presiding  official  did  con- 
sider statistical  evidence  which  appellant 
offered.  He  found  portions  of  it  (i.e. , the 
number  of  blacks  in  higher-graded  posi- 
tions and  the  number  of  Asian  females 
working  in  appellant’s  branch)  irrelevant 
to  the  denial  of  the  increase.  Thus,  the 
Board  agreed  with  the  presiding  official’s 
finding  that  appellant  failed  to  prove  pro- 
hibited discrimination. 

Further,  as  to  the  allegation  that  the 
presiding  official  erred  in  finding  invalid 
the  agency  instructions  which  were  in  ef- 
fect at  the  time  of  appellant’s  within- 
grade  increase  denial  and  which  per- 
mitted use  of  the  old  performance 
criteria,  the  Board  said  that — even  as- 
suming the  presiding  official  was 
wrong  appellant  had  not  shown  this  er- 
ror would  be  harmful.  It  said  that  appel- 
lant had  not  shown  that  he  would  have 
received  a satisfactory  appraisal  had  the 
old  performance  standards  been  applied. 

Granting  the  petition  for  review,  the 
Board  affirmed  the  initial  decision  as 
modified  in  this  opinion  and  order  to  ap- 
ply the  preponderant  evidence  standard 
of  review  to  the  denial  of  the  within- 
grade  salary  increase. 


adverse  actions 

Arthur  L.  Brown  v.  Department 
of  Justice 
CH07528210187 
May  8,  1984 


1.131,  1.361,  1.363,  1.369,  1.400,  1.410, 
4.310,  4.320,  6.1254,  8.230,  14.700 


( harging  that  appellant  used  his  su- 
pervisory position  to  influence  a subordi- 
nate employee  to  violate  an  agency  secu- 
rity procedure,  the  agency  demoted 
appellant  and  transferred  him  from 
Chicago  to  Minnesota. 

Specifically,  the  agency  alleged  that 
appellant  directed  the  employee  to  re- 
move keys  to  the  warden’s  office  without 
documenting  such  action.  The  agency 
also  charged  that  appellant  refused  to  co- 
operate in  the  investigation  of  the 
matter. 

When  appellant  appealed  to  the 
Board  s regional  office,  the  presiding  of- 
ficial sustained  only  the  first  charge. 
Finding  that  the  agency  neither  ade- 
quately informed  appellant  of  the  subject 
of  the  investigation  nor  gave  him  time  to 
retain  an  attorney,  the  presiding  official 
concluded  that  appellant’s  refusal  to  an- 
swer questions  on  the  specified  days  was 
reasonable.  The  presiding  official  added 
that  including  a transfer  as  part  of  the 
penalty  was  too  harsh  and  that  a reason- 
able penalty  would  be  demotion  only. 

In  considering  the  agency’s  petition  for 
review,  the  Board  agreed  with  the 
presiding  official’s  findings  regarding  ap- 
pellant’s refusal  to  answer  questions  and 
concluded  that  such  silence  did  not  con- 
stitute a failure  to  cooperate. 

The  Board  also  agreed  with  the  agen- 
cy’s contention  that  the  presiding  official 
was  wrong  to  consider  appellant’s 
reassignment  in  mitigating  the  penalty. 
The  Board  explained  that  under  5 
U.S.C.§  7512,  a reassignment — without 
a reduction  in  grade  or  pay — is  not  an  ac- 
tion that  is  appealable  to  the  Board.  The 
Board  noted  that  in  appellant’s  case,  evi- 
dence did  not  show  that  the  reassign- 
ment itself  resulted  in  a loss  of  grade  or 
pay.  The  Board  pointed  out  that  the 
agency  “merely  took  two  actions  at  tne 
same  time,  only  one  of  which  was  subject 
to  Board  jurisdiction.”  Determining, 
therefore,  that  its  review  of  the  penalty 
could  only  include  the  demotion,  the 
Board  considered  the  demotion  penalty 
and  found  it  reasonable.  The  Board  af- 
firmed the  initial  decision  as  modified. 
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Joseph  J.  Cavallaro  v.  Depart- 
ment of  Transportation 

NY07528210213 
May  17,  1984 

1.320,  1.365,  1.367,  1.370,  1.3711, 
3.13211,  3.410,  4.122,  4.124,  4.310,  4.320 

Appellant,  a computer  systems  ana- 
lyst, was  removed  based  on  charges  in- 
cluding reckless  driving,  driving  while 
drunk,  and  unlawful  possession  of  a 
loaded  firearm — all  on  agency  premises. 
The  charges  stemmed  from  an  incident 
which  occurred  on  January  28,  1982, 
when  appellant  drove  onto  agency  prop- 
erty and  disregarded  a security  guard’s 
direction  to  stop.  When  the  guard  tried 
to  block  appellant’s  vehicle  with  a gov- 
ernment van,  appellant  drove  his  vehicle 
into  the  van.  Appellant  was  apprehended 
with  an  unregistered  shotgun  and  ammu- 
nition in  his  possession. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial found  that  appellant  was  handi- 
capped by  alcoholism.  The  presiding  offi- 
cial stated  that  appellant  had  established 
a prima  facie  case  of  handicap  discrimi- 
nation because  the  agency  failed  to  ac- 
commodate his  handicap  by  giving  him  an 
opportunity  for  rehabilitation.  Nonethe- 
less, the  presiding  official  determined 
that  because  appellant  was  potentially 
dangerous,  retaining  him  in  his  position 
would  place  undue  hardship  on  the 
agency.  The  presiding  official  therefore 
concluded  that  the  agency  offered  good 
reason  for  its  action  and,  thus,  that  it 
overcame  appellant’s  showing  of 
discrimination. 

Appellant  petitioned  for  review,  claim- 
ing to  have  new  and  material  evidence  in 
support  of  his  appeal.  The  Board  noted, 
however,  that  appellant  failed  to  show 
how  the  information  in  question  was 
material. 

Appellant  also  alleged  that  the 
presiding  official  erred  in  considering 
“hearsay  testimony”  which  reported 
other  employees’  fear  of  appellant.  Point- 
ing out  that  it  was  not  the  fear  of  appel- 
lant which  initiated  his  removal,  but  ap- 
pellant’s misconduct,  the  Board  found 
the  consideration  of  the  attitudes  of  the 
other  employees  directly  related  to  the 
charges  in  question. 

The  Board  also  considered  appellant’s 
argument  that  the  agency  failed  to  show 
nexus  between  his  off-duty  conduct  and 
the  efficiency  of  the  service.  Noting  that 
the  charges  involved  incidents  which 
occurred  on  agency  property  and  that  ap- 
pellant’s behavior — which  generated  fear 
in  his  coworkers — disrupted  normal 
agency  operations,  the  Board  found 
nexus  established. 


As  for  handicap  discrimination,  the 
Board  noted  that  the  agency  recognized 
that  appellant  had  a drinking  problem 
but  nonetheless  determined  that  safety 
concerns  made  appellant’s  removal  nec- 
essary. Concluding  that  appellant  failed 
to  show  that  he  was  discriminated 
against  based  on  his  alcoholism,  the 
Board  denied  the  petition  for  review. 


John  Farris  v.  Department  of 
the  Air  Force 
BN07528310114 
May  11,  1984 

1.120,  1.330,  1.345,  1.3711,  1.511,  1.530, 
4.310,  4.320,  10.119,  10.12141,  10.1215 

In  this  case,  the  agency  proposed  a re- 
moval action  based  on  charges  that  the 
appellant  was  transferring  government 
electrical  supplies  to  a private  third 
party  for  personal  gain.  However,  the 
agency  indefinitely  suspended  appellant 
pending  the  outcome  of  a continuing  in- 
vestigation by  the  Federal  Bureau  of  In- 
vestigation (FBI)  and  the  Office  of  Spe- 
cial Investigations  (OSI)  and  the  referral 
of  the  case  to  the  U.S.  Attorney’s  office 
for  possible  criminal  prosecution. 

Appellant  filed  a petition  for  review  of 
the  initial  decision  which  sustained  the 
indefinite  suspension  action  of  the 
agency.  Appellant  contended  that  the  in- 
definite suspension  action  was  improper 
because  the  presiding  official  sustained 
charges  which  were  not  sustained  by  the 
agency.  In  addition,  the  appellant  con- 
tended that  he  did  not  have  access  to  all 
the  investigative  reports  in  the  agency’s 
possession  and  was  therefore  unable  to 
defend  himself  properly.  The  Board 
granted  the  petition  for  review. 

The  presiding  official  sustained  the 
charges  in  the  notice  of  proposed  re- 
moval. The  Board  found  this  finding  in 
error.  The  Board  found  that  the  appel- 
lant’s guilt  or  innocense  of  the  charges 
was  not  the  issue  in  this  case.  The  Board 
found  that  the  appellant  failed  to  show 
that  this  error  was  harmful  to  him  since 
the  issue  in  this  case  was  whether  the  in- 
definite suspension  action  was  proper. 
The  Board  found,  as  in  Martin  v.  De- 
partment of  the  Treasury,  10  MSPB  568 
(1982),  that  the  indefinite  suspension  ac- 
tion was  proper  based  on  a finding  that 
there  was  reasonable  cause  to  believe 
that  the  employee  had  committed  a crime 
for  which  a sentence  of  imprisonment 
might  be  imposed  ( see  5 U.S.C. 

§ 7513(b)(1)). 

The  Board  also  required  a showing  of 
nexus  and  the  reasonableness  of  the  in- 
definite suspension  as  a penalty  (see 
Novak  v.  Department  of  the  Treasury,  11 


MSPB  94  (1982)).  The  Board  found  a 
clear  nexus  between  appellant’s  alleged 
criminal  activities  and  the  agency’s  deci- 
sion to  indefinitely  suspend  him.  The 
Board  concluded  that  the  agency  showed 
that  the  suspension  was  justified  under 
Martin. 

The  Board  noted  that  an  employee  is 
entitled  to  be  notified  of  specific  charges 
against  him  when  an  adverse  action  is 
taken.  The  Board  found  that  the  agency 
erred  in  effecting  the  action  in  this  case 
since  the  agency  charged  appellant  with 
criminal  misconduct  instead  of  “reason- 
able cause  to  believe.”  The  Board  deter- 
mined that  such  error  could  provide  a ba- 
sis for  reversing  the  agency’s  action  only 
when  it  was  shown  to  be  harmful  to  the 
appellant.  The  Board  found  that  the  ap- 
pellant failed  to  show  that  the  agency’s 
error  was  harmful  to  him.  The  Board 
stated  that  denying  appellant  all  the  on- 
going reports  of  investigation  did  not 
constitute  harmful  error.  The  Board 
noted  that  appellant  was  given  all  of  the 
material  used  by  the  agency  deciding  of- 
ficial and  was  accorded  a full  and  fair  op- 
portunity to  defend  the  adverse  action 
before  the  Board.  The  Board  also  noted 
that  appellant  failed  to  show  specifically 
how  the  outcome  of  this  case  would  have 
been  different  before  the  agency  or  the 
Board  had  he  had  access  to  the  ongoing 
investigative  reports.  The  Board  con- 
cluded that  the  petition  for  review  failed 
to  demonstrate  harmful  error. 

Accordingly,  the  Board  affirmed  the 
initial  decision  as  modified. 


Paul  W.  Stalkfleet  v.  U.S. 

Postal  Service 
SL07528090055 
May  15,  1984 

1.110,  1.369,  3.1311,  3.1321,  3.13211, 
3.133,  3.410,  4.112,  4.125,  4.320,  11.133 

Appellant,  a city  carrier,  was  removed 
for  failing  to  meet  the  physical  require- 
ments of  his  position.  Appellant  appealed 
to  the  Board’s  regional  office,  and  the 
presiding  official  affirmed  the  agency’s 
action.  When  appellant  subsequently  pe- 
titioned for  review,  the  Board  found  that 
appellant  had  suffered  an  on-the-job  in- 
jury to  his  knee  which  aggravated  a pre- 
vious injury  incurred  during  military 
service. 

Based  on  the  medical  reports  of 
record — which  indicated  that  appellant 
should  avoid  extensive  walking  and  ex- 
treme temperatures  and  should  perform 
sedentary  work — the  Board  determined 
that  appellant  might  be  able  to  perform 
certain  sorting  and  mounted  delivery  du- 
ties. However,  finding  insufficient  evi- 
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dence  as  to  whether  appellant  was  a 
“qualified  handicapped  person”  entitled 
to  reasonable  accommodation,  the  Board 
remanded  the  case  to  the  regional  office 
for  further  consideration  of  that  issue. 

In  the  remand  decision,  the  presiding 
official  found  that  appellant  was  a “quali- 
fied handicapped  person”  and  that  he 
was  entitled  to  reasonable  accommoda- 
tion of  his  handicap.  He  concluded, 
therefore,  that  the  agency  had  subjected 
appellant  to  handicap  discrimination  and, 
thus,  committed  a prohibited  personnel 
practice.  Consequently,  the  agency  peti- 
tioned for  review,  stating  that  the  rea- 
sonable accommodation  suggested  by  the 
Board  would  cause  an  undue  hardship  for 
the  agency. 

In  reviewing  the  remand  decision,  the 
Board  noted  that  the  agency  challenged 
the  presiding  official’s  reliance  on  an  affi- 
davit from  Dr.  John  P.  Albright.  Appel- 
lant alleged  that  he  would  have  been  able 
to  perform  all  the  functions  of  his  city 
carrier  position  with  only  minor  accom- 
modations. These  accommodations, 
which  were  listed  in  Albright’s  affidavit, 
were  that  appellant  should  limit  his  walk- 
ing, that  he  should  be  seated  on  a stool 
when  he  sorted,  and  that  he  should  not 
walk  more  than  60  consecutive  days  in 
severe  weather  conditions. 

The  Board  noted  that  the  presiding  of- 
ficial accorded  the  affidavit  controlling 
weight  because  much  of  the  medical  evi- 
dence of  record  conflicted  as  to  appel- 
lant’s condition  at  the  time  of  his  re- 
moval. The  Board  pointed  out,  however, 
that  Albright’s  statement  was  inconsist- 
ent with  the  other  medical  information  of 
record  which  recommended  that  appel- 
lant avoid  extensive  walking — par- 
ticularly on  rough  surfaces  or  ice — that 
he  avoid  extreme  temperatures,  and  that 
he  perform  sedentary  work.  The  Board 
further  noted  that  other  reports  from 
Albright  conflicted  with  his  opinion  that 
appellant  could  perform  his  carrier  job 
with  only  minor  accommodations. 

The  Board  also  considered  the  accom- 
modations that  appellant  suggested — 
that  he  could  perform  sedentary  sorting 
work  and  mounted  or  partially  mounted 
delivery  of  mail.  Noting  that  in  the  past, 
appellant  had  been  allowed  to  sort  his 
route  while  sitting  and  that  he  could  per- 
form the  duties  of  a mounted  city 
carrier — which  did  not  involve  extensive 
walking — the  Board  found  that  with 
these  reasonable  accommodations,  appel- 
lant would  be  a qualified  handicapped 
person. 

As  for  the  agency’s  burden  to  prove 
that  the  reasonable  accommodation 
would  hinder  agency  operations,  the 
Board  noted  the  postmaster’s  contention 
that  it  would  be  inefficient  for  a carrier 
to  sort  his  mail  while  sitting.  The  Board 


pointed  out,  however,  that  other  wit- 
nesses testified  that  sorting  while  seated 
was  a common  practice.  The  Board  fur- 
ther noted  that  according  to  the  record, 
there  had  been  vacancies  in  the  agency’s 
partially  mounted  routes  around  the  time 
appellant  was  removed.  Therefore,  the 
Board  concluded  that  the  agency  discrim- 
inated against  appellant  when  it  removed 
him.  It  ordered  the  agency  to  cancel  ap- 
pellant’s removal  and  to  place  him  in  a 
position  as  a partially  mounted  city 
carrier. 


Charles  Thomas  v.  General 
Services  Administration 

PH075282 10608  and 
PH07528310635 
May  17,  1984 

1.121,  1.310,  1.365,  1.367,  1.561,  1.562, 
4.320,  6.120,  6.125,  10.1212,  10.12122, 
10.720,  11.152,  15.132 

Appellant’s  case  was  before  the  Board 
to  consider  his  suspension — and  subse- 
quent removal — from  the  position  of 
training  specialist. 

The  agency  took  its  actions  against  ap- 
pellant based  on  what  it  claimed  was  pe- 
culiar behavior  on  his  part — behavior 
that  allegedly  frightened  other  employ- 
ees and  affected  their  morale  and  produc- 
tivity. Specifically,  the  agency  stated 
that  appellant  constantly  stared,  was  ar- 
gumentative, displayed  a preoccupation 
with  the  martial  arts,  and  pointed  a rep- 
lica of  a revolver  at  his  coworkers. 

The  agency  considered  whether  to  file 
an  application  for  disability  retirement 
on  appellant’s  behalf  and  placed  appel- 
lant on  enforced  annual  and  sick  leave  in 
the  meantime.  The  agency  then  informed 
appellant  that  it  planned  to  suspend  him 
indefinitely  and  to  place  him  on  enforced 
leave  without  pay. 

The  agency  did  decide  to  file  a disabil- 
ity retirement  application  for  appellant, 
based  on  a psychiatric  fitness-for-duty 
examination.  During  his  suspension, 
however,  the  Office  of  Personnel  Man- 
agement (OPM)  denied  the  application, 
and  the  agency  requested  that  OPM 
reconsider. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial reversed  the  suspension.  Both  the 
agency  and  appellant  petitioned  for  re- 
view. However,  before  the  presiding  of- 
ficial issued  her  decision  on  the  suspen- 
sion, the  agency  proposed  appellant’s 
removal.  OPM  subsequently  denied  the 
agency’s  request  for  reconsideration  of 
the  retirement  application. 

Appellant  then  appealed  his  removal  to 
the  regional  office.  He  contended  that 


the  charges  in  the  removal  action  were 
the  same  ones  that  had  been  adjudicated 
in  the  suspension  action.  Appellant  ar- 
gued that  the  doctrine  of  collateral  estop- 
pel prohibited  the  agency  from  repeating 
those  charges. 

In  addressing  the  matter,  the  presid- 
ing official,  on  her  own  motion,  certified 
an  interlocutory  appeal  to  the  Board.  She 
asked  whether  collateral  estoppel  applied 
to  initial  decisions  made  by  different 
presiding  officials;  whether  collateral  es- 
toppel could  appropriately  be  applied  in 
appellant’s  case;  and  whether  a petition 
for  review  affected  “the  use  of  a decision 
for  collateral  estoppel  purposes.” 

The  Board  determined  that  the  agency 
properly  placed  appellant  in  an  involun- 
tary leave  status  according  to  5 C.F.R. 
§831.1206.  It  noted  that  in  imposing  en- 
forced leave,  the  agency  considered  the 
report  of  appellant’s  fitness-for-duty  ex- 
amination in  which  appellant  was  diag- 
nosed as  having  a paranoid  personality 
disorder.  Also,  the  agency  considered 
other  employees’  reports  of  appellant’s 
threatening  acts  and  statements. 

The  Board  applied  the  criteria  set 
forth  in  Mosely  v.  Department  of  the 
Navy , 4 MSPB  220  (1980)  to  determine 
whether  appellant’s  enforced  leave  con- 
stituted an  appealable  suspension.  The 
criteria  were  whether  appellant  had  been 
placed  on  leave  involuntarily;  whether  he 
had  been  ready,  willing,  and  able  to 
work;  and  whether  the  enforced  leave 
was  disciplinary. 

As  to  the  first  criterion,  the  Board 
stated  that  appellant  was  placed  on  leave 
without  his  consent.  As  to  whether  ap- 
pellant was  ready,  willing,  and  able  to 
return  to  work,  the  Board  determined 
that  appellant’s  mental  condition  ham- 
pered his  ability  to  perform.  The  Board 
noted  that  the  report  of  the  fitness-for- 
duty  examination  characterized  appellant 
as  being  hypervigilant,  retaliatory  in  the 
face  of  perceived  threats,  and  apt  to 
induce  fehr  in  those  he  felt  were 
adversaries. 

Also,  the  agency  provided  evidence  of 
several  incidents  which  demonstrated  ap- 
pellant’s inappropriate,  disruptive  be- 
havior. For  example,  a supervisor  stated 
that  when  she  tried  to  counsel  appellant 
about  behaving  professionally,  he 
claimed  that  he  would  soon  lead  a revolu- 
tion and  that  the  supervisor  and  others 
would  be  the  victims  of  bloodshed.  A sec- 
retary testified  that  appellant  called  her 
and  told  her  he  would  come  into  the  of- 
fice and  kill  everyone,  but  would  plead 
insanity  and  be  back  at  work  within  a 
year. 

The  Board  therefore  determined  that 
because  of  his  mental  state,  appellant 
was  not  ready,  willing,  and  able  to  do  his 
job  during  the  period  in  question.  It  con- 
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eluded  that  the  agency’s  action  was  not 
an  appealable  suspension  within  Board 
jurisdiction.  The  Board  vacated  the  ini- 
tial decision  regarding  the  suspension 
and  dismissed  the  appeal  for  lack  of  ju- 
risdiction. Regarding  the  removal  ap- 
peal, the  Board  stated  that  the  presiding 
official’s  application  of  the  doctrine  of 
collateral  estoppel  was  erroneous.  The 
Board  stated  that  the  questions  raised  in 
the  interlocutory  appeal  were  moot.  Ac- 
cordingly, the  Board  remanded  the  re- 
moval appeal  for  consideration  of  the 
charges  and  appellant’s  affirmative 
defenses. 

Sandrel  D.  Tigner-Keir  v.  De- 
partment of  Energy 

SE075281 10187 
May  11,  1984 

1.120,  1.367,  1.512,  4.310 

Appellant’s  indefinite  suspension 
based  on  alleged  threats  she  made  to  her 
supervisors  was  affirmed  by  the 
presiding  official.  In  so  doing,  the 
presiding  official  found  that  appellant 
had  not  proven  her  affirmative  defenses 
of  reprisal  and  discrimination. 

The  Board  denied  appellant’s  petition 
for  review  which  did  not  meet  its  criteria 
for  review.  However,  it  reopened  the  ini- 
tial decision  on  its  own  motion  because  it 
found  an  erroneous  application  of  law. 
The  Board  discussed  that  error  which 
was  the  incorrect  use  of  a suspension  ac- 
tion. It  pointed  to  its  definition  in  Mar- 
tin v.  Department  of  the  Treasury , 10 
MSPB  568  (1982),  of  a suspension  as  “an 
action  placing  an  employee  in  a tempo- 
rary non-duty  and  non-pay  status  for  dis- 
ciplinary reasons  or  for  other  reasons 
pending  inquiry." 

Therefore,  the  Board  said,  as  in  this 
case,  an  action  with  no  end  in  sight  is  no 
suspension,  and  that  indefinite  suspen- 
sions are  not  based  on  provable  miscon- 
duct, but  on  examination  into  that 
conduct. 

In  this  case,  the  suspension  proposal, 
citing  threats  to  appellant’s  supervisors, 
said  appellant  would  be  placed  in  a non- 
duty pay  status  for  ten  days,  and  gave 
her  seven  days  to  respond.  Parentheti- 
cally, the  Board  noted  that  5 U.S.C. 

§ 7513(b)  provides  that  an  employee 
against  whom  an  action  is  proposed  must 
have  at  least  30  days  advance  written  no- 
tice stating  the  reasons  unless  there  is 
reasonable  cause  to  believe  the  employee 
has  committed  a crime  for  which  he  or 
she  may  be  imprisoned. 

Nearly  a month  later,  the  agency  put 
appellant  on  indefinite  suspension,  in- 
forming her  that  since  the  threats  might 
“be  the  result  of  a recent  illness  during 


which  you  received  psychiatric  care”  she 
must  have  a medical  examination.  The 
agency  said  appellant  might  be  removed 
if  she  did  not  have  the  examination. 
Nearly  three  months  later,  the  agency 
informed  appellant  that  her  indefinite 
suspension  was  continued,  and  that  she 
could  apply  for  disability  retirement  or 
benefits  under  the  Federal  Employees’ 
Compensation  Act. 

The  Board  said  that  the  agency’s  ac- 
tion was  not  a suspension  and  could  not 
be  sustained.  It  reversed  the  initial  deci- 
sion and  ordered  the  agency  to  cancel  ap- 
pellant’s indefinite  suspension. 

ATTORNEY  FEES 

George  L.  King  v.  U.S.  Postal 
Service 

SE07528110183ADD 
May  7,  1984 

1.120,  1.130,  1.131,  1.390,  4.310,  14.510, 
14.524,  14.540,  14.550 

This  case  was  before  the  Board  to  con- 
sider whether  appellant  was  entitled  to 
an  award  of  attorney  fees. 

Finding  appellant  unfit  to  perform  his 
duties,  the  agency  first  removed  him 
from  his  PS-2  custodian  position,  then 
reassigned  him  to  the  PS-1  position  of 
cleaner.  When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  of- 
ficial ordered  the  agency  to  reinstate 
him.  The  presiding  official  found  that  the 
agency’s  actions  constituted  a suspension 
of  more  than  14  days  and  a reduction  in 
grade  and  that  the  agency  should  have 
afforded  appellant  the  right  to  adverse 
action  procedures. 

The  agency  did  not  petition  for  review, 
but  appellant  filed  a motion  for  an  award 
of  attorney  fees.  The  presiding  official 
granted  such  fees,  finding  that  the  agen- 
cy’s “gross  procedural  error”  in  denying 
appellant’s  appeal  rights  rendered  an  at- 
torney fee  award  warranted  in  the  inter- 
est of  justice.  The  agency  petitioned  for 
review  of  the  addendum  decision. 

The  Board  agreed  with  the  presiding 
official’s  conclusion  that  an  award  of  at- 
torney fees  was  warranted  in  the  inter- 
est of  justice.  The  Board  noted  that  the 
agency  failed  to  show  what  specific  du- 
ties appellant  could  not  perform  or  what 
medical  condition  rendered  him  unfit  for 
duty.  The  Board  also  noted  that  the 
agency  failed  to  consider  the  medical 
statements  of  appellant’s  physicians,  who 
attested  that  appellant  was  fit  for  duty. 
It  stated  that  in  neglecting  to  consider 
such  evidence,  the  agency  needlessly 
prolonged  the  proceedings.  Moreover, 
the  Board — agreeing  with  the  presiding 
official’s  finding — determined  that  the 


agency  did  commit  “gross  procedural  er- 
ror” in  executing  the  constructive  sus- 
pension and  reduction  in  grade  without 
allowing  appellant  the  procedural  rights 
of  5 U.S.C.  Ch.  75.  The  Board  noted  that 
this  denial  of  rights  “severely  prejudiced 
his  ability  to  defend  against  the  actions.” 

The  Board  also  addressed  the  agency’s 
argument  that  the  presiding  official 
should  not  have  awarded  fees  to  appel- 
lant’s counsel  for  representing  appellant 
in  his  unemployment  compensation  hear- 
ing before  the  state  of  Washington. 

Citing  O’Donnell  v.  Department  of  the 
Interior , 2 MSPB  604  (1980),  the  Board 
explained  that  according  to  5 U.S.C. 

§ 7701(g)(1),  attorney  fees  are  incurred 
“where  an  attorney-client  relationship 
exists  and  counsel  has  rendered  legal 
services  on  behalf  of  the  appellant  in  an 
appeal  before  this  Board.”  The  Board 
stated  that  the  appellant  must  show  that 
the  compensable  time  was  spent  to  re- 
solve the  case  for  which  the  fees  were 
claimed.  In  appellant’s  case,  the  Board 
stated  that  although  the  state  unemploy- 
ment compensation  proceeding  was  a re- 
sult of  the  agency’s  actions,  “appellant 
has  not  established  that  the  unemploy- 
ment compensation  proceeding  was  in 
any  way  connected  with  or  necessary  to 
the  successful  prosecution  of  his  appeal 
of  the  constructive  suspension  and  reduc- 
tion in  grade  actions  before  the  Board.” 

The  Board  concluded  that  an  award  of 
attorney  fees  for  counsel’s  representa- 
tion of  appellant  in  the  state  unemploy- 
ment compensation  proceeding  was  be- 
yond the  Board’s  authority.  Therefore, 
the  Board  reduced  the  award  designated 
by  the  presiding  official  and  affirmed  the 
addendum  decision  as  modified. 

William  E.  Shoemaker  v.  De- 
partment of  Health  and  Hu- 
man Services 
PH03518210176ADD 
May  23,  1984 

14.500,  14.540,  14.550 

Appellant,  an  industrial  hygienist,  was 
reduced  in  grade  through  reduction  in 
force  (RIF)  procedures  and  appealed  to 
the  Board’s  regional  office.  However, 
while  the  appeal  was  in  process,  appel- 
lant and  the  agency  reached  a settlement 
agreement,  and  appellant  was  restored 
to  his  original  position.  The  presiding  of- 
ficial dismissed  the  appeal,  and  appellant 
subsequently  filed  a motion  for  an  award 
of  attorney  fees. 

In  an  addendum  decision,  the  presiding 
official  found  an  award  of  attorney  fees 
warranted  but  questioned  the  number  of 
hours  appellant’s  counsel  claimed  for 
completing  the  appeal  petition.  Accord- 
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ingly,  he  reduced  the  awardable  time  for 
this  work  from  almost  eight  hours  to 
four.  Appellant  petitioned  for  review, 
contending  that  during  the  hours  in  ques- 
tion, his  counsel  provided  services  which 
were  essential  to  his  appeal. 

Citing  Kling  v.  Department  of  Justice , 
2 MSPB  620  (1980),  the  Board  explained 
that  it  has  directed  presiding  officials  to 
examine  carefully  the  hours  claimed  in 
attorney  fee  cases  for  “padding  or  frivo- 
lous claims.”  In  appellant’s  case,  the 
Board  noted  the  presiding  official’s  find- 
ings that  the  appeal  was  prepared  on  a 
preprinted  appeal  form,  contained  lim- 
ited remarks,  and  had  only  two  attach- 
ments. Nonetheless,  the  Board  stated 
that  “there  is  nothing  to  indicate  that  the 
claimed  time  involved  in  preparing  and 
filing  the  appeal  was  not  necessary  and 
reasonable.”  It  therefore  awarded  appel- 
lant additional  attorney  fees  for  the  ap- 
proximately four  hours  the  presiding  of- 
ficial had  denied. 

The  Board  also  considered  the  claim  of 
appellant’s  counsel  for  almost  10  hours 
worked  in  preparing  the  petition  for  re- 
view of  the  addendum  decision.  Although 
counsel  requested  $85  an  hour — citing 
that  amount  as  the  prevailing  rate  for  at- 
torneys in  his  community — the  Board 
found  that  amount  too  high.  Relying  on 
its  findings  in  Gerlach  v.  Federal  Trade 
Commission,  MSPB  Docket  No. 
DC07528010020ADD  (March  19,  1984), 
the  Board  noted  that  the  agreement  be- 
tween counsel  and  appellant  provided  for 
an  hourly  rate  of  $80.  Further,  the  Board 
found  that  only  seven  of  the  hours  coun- 
sel claimed  for  preparation  of  the  peti- 
tion for  review  were  actually  compensa- 
ble. Therefore,  the  Board  affirmed  the 
addendum  decision  as  modified,  ordering 
the  agency  to  remit  the  additional  attor- 
ney fees  specified. 

PRACTICE  AND 
PROCEDURE 

Gerald  L.  Naekel  v.  Depart- 
ment of  Transportation 

DE07528210125 
May  23,  1984 

4.320,  10.1111,  10.119,  10.1212,  10.1215 

The  Board  granted  appellant’s  petition 
to  review  the  initial  decision  which  sus- 
tained his  removal  from  Federal  service, 
and — after  consideration — remanded  the 
case  to  the  regional  office  for  a new 
hearing. 

The  presiding  official  issued  the  initial 
decision  after  he  heard  agency  witnesses 
and  admitted  into  evidence  exhibits  sub- 
mitted by  appellant.  That  official  found 
that  the  agency  supported  its  charge  by  a 


preponderance  of  the  evidence  and  — 
over  appellant’s  objection — granted  the 
agency’s  motion  for  judgment  without 
permitting  appellant  to  testify. 

The  Board  said  that  the  presiding  offi- 
cial has  considerable  discretion  in 
controlling  and  moving  a hearing  along, 
and  in  regulating  the  order  of  proof. 
Moreover,  the  Board  has  held  the 
presiding  official  may  grant  an  appel- 
lant’s motion  for  dismissal  after  the 
agency  has  presented  its  case  in  chief  if 
he  decides  that  the  action  is  not  sup- 
ported by  sufficient  proof.  The  Board 
then  pointed  out  that  the  presiding  offi- 
cial’s discretion  in  managing  the  hearing 
must  be  balanced  with  appellant’s  right 
to  be  heard.  In  this  case,  the  Board  said 
that  the  granting  of  the  agency’s  motion 
for  judgment  denied  appellant  the  oppor- 
tunity to  testify  in  rebuttal  to  the  agen- 
cy’s charges  and  to  prove  his  affirmative 
defenses  of  harmful  error,  and  that  his 
removal  was  a prohibited  personnel 
practice. 

Use  of  a summary  procedure  which 
denies  an  appellant  the  right  to  be  heard, 
the  Board  said,  would  render  nugatory 
the  right  of  appellants  to  a meaningful 
hearing  pursuant  to  5 U.S.C.  § 7701(a), 

§ 1205(a)(1)  of  the  Civil  Service  Reform 
Act  of  1978,  and  Board  implementing 
regulations  at  5 C.F.R.  § 1201.24(c). 

Therefore,  the  Board  found  that  the 
presiding  official  commited  error  by 
granting  the  agency’s  motion  for  judg- 
ment and  denying  appellent  the  opportu- 
nity to  testify,  and  remanded  the  case. 

REDUCTION  IN  FORCE 

Robert  J.  George  v.  Interstate 
Commerce  Commission 

NY03518210670 
May  7,  1984 

10.133,  10.800,  12.130,  12.220,  12.230 

Appellant,  a transportation  industry 
analyst,  was  removed  from  his  position 
through  reduction  in  force  (RIF).  When 
he  appealed  to  the  Board’s  regional  of- 
fice, the  presiding  official  reversed  the 
agency’s  action,  finding  that  the  agency 
erred  in  separating  appellant  when  it  re- 
tained Richard  Cattadoris — an  employee 
who  was  in  the  same  competitive  level 
but  had  lower  retention  standing.  Conse- 
quently, the  agency  petitioned  for  re- 
view, arguing  that  appellant  and 
Cattadoris  should  not  have  been  in  the 
same  competitive  level. 

The  Board  noted  that  according  to  the 
record,  the  agency  established  two  com- 
petitive levels  for  transportation  indus- 
try analysts — to  differentiate  between 
positions  dealing  with  “rail”  and  those 


dealing  with  “motor” — and  prepared  two 
retention  registers.  The  competitive  area 
included  one  motor  analyst,  Cattadoris, 
and  two  rail  analysts — appellant  and  an- 
other employee  with  a higher  retention 
standing. 

The  Board  explained  that  a competi- 
tive level  consisted  of  all  positions  in  a 
competitive  area  and  in  the  same  grade 
that  were  sufficiently  alike  in  qualifica- 
tion requirements  and  duties.  It  deter- 
mined that  the  agency’s  decision  to  es- 
tablish two  competitive  levels  was 
proper  in  that  the  positions  at  issue  in 
appellant’s  appeal  were  not  similar.  It 
noted  that  the  position  descriptions  for 
the  two  positions  required  knowledge  of 
two  different  transportation  industries 
and  the  administration  of  different  sec- 
tions of  the  Interstate  Commerce  Act. 
The  Board  further  noted  that  the  duties 
of  the  motor  analyst  position  seemed  to 
be  greater  and  called  for  the  ability  to 
furnish  information  on  rail  matters  as 
well. 

Appellant  pointed  out  that  both  the 
rail  and  the  motor  analyst  jobs  were  in- 
cluded under  the  transportation  industry 
analyst  series  in  the  Handbook  of  Occu- 
pational Groups  and  Series  of  Classes. 
The  Board  noted,  however,  that  “the  oc- 
cupational grouping  ...  is  merely  an  um- 
brella designation  for  a basic  type  of 
work  that  includes  many  specialties.  The 
inclusion  of  the  positions  in  the  [trans- 
portation industry  analyst]  series  does 
not  require  the  agency  to  place  them  in 
the  same  competitive  level.” 

The  Board  also  noted  appellant’s  con- 
tention that  he  was  qualified  for  the  mo- 
tor analyst  position,  but  it  stated  that 
appellant’s  ability  to  perform  that  job  did 
not  establish  that  the  job  was  inter- 
changeable with  the  rail  analyst  position. 

The  Board  concluded  that  the  agency 
correctly  established  two  competitive 
levels  and  two  retention  registers. 
Noting  that  regulations  require  an 
agency  to  release  first  the  employee  with 
the  lowest  retention  standing,  the  Board 
stated  that  the  agency’s  separation  of  ap- 
pellant was  proper.  Therefore,  it  re- 
versed the  initial  decision  and  sustained 
the  agency’s  action. 

Irwin  Rosen  v.  Interstate  Com- 
merce Commission 
NY03518210666 
May  11,  1984 

10.112,  12.100,  12.411,  12.421,  12.510, 
12.560 

Appellant  was  changed  from  transpor- 
tation industry  analyst,  GS-12,  to  mail 
and  file  clerk,  GS-4,  pursuant  to  a reduc- 
tion in  force  (RIF).  The  agency  peti- 
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tioned  for  a review  of  the  initial  deci- 
sion. In  the  initial  decision  the  presiding 
official  had  reversed  the  charge  on  the 
ground  that  the  agency  did  not  establish 
that  it  conducted  the  RIF  for  an  allow- 
able reason  as  set  forth  in  5 C.F.R. 

§351. 201(a).  Also,  the  presiding  official 
found  that  the  agency  failed  to  show  that 
regulations  governing  RIFs  were  prop- 
erly applied  to  appellant. 

The  agency  said  that  the  presiding  offi- 
cial did  not  correctly  apply  the  burden  of 
proof  and  erred  in  his  evidentiary  conclu- 
sions. It  challenged  that  official’s  failure 
to  accept  certain  submissions  from  the 
agency  as  “competent  evidence”  of  the 
agency’s  reasons  for  initiating  the  RIF. 

The  presiding  official  noted  that  a per- 
missible reason  for  using  RIF  procedures 
is  lack  of  work,  but  that — in  this 
case — the  general  RIF  notice  was  the 
only  proof  offered  by  the  agency  to  show 
this  lack.  He  compared  this  case  to 
Copeland  v.  Community  Services  Ad- 
ministration, 6 MSPB  239  (1981),  saying 
that  “just  as  a notice  of  proposed  adverse 
action  is  not  competent  evidence  to  es- 
tablish the  charge  therein,”  a general 
RIF  notice  was  not  sufficient  to  establish 
the  reasons  for  using  RIF  procedures. 

He  also  held  that  the  agency’s  filing  in 
response  to  issues  which  appellant  raised 
did  not  in  fact  establish  the  basis  for  the 
RIF.  The  presiding  official  noted  that 
this  document  was  unsigned  and  unsworn 
to,  and  the  author  unknown. 

However,  the  agency  said  that  the 
presiding  official  should  have  credited  its 
document,  that  the  response  was  pre- 
pared by  its  director  of  personnel,  and 
that  there  is  no  requirement  under  5 
C.F.R.  § 1201.25(a)  that  such  a docu- 
ment be  signed  or  sworn  to.  It  said  that 
Copeland  could  not  be  used  for  compari- 
son, since  that  case  involved  an  adverse 
action — and  that  the  nature  of  an  ad- 
vance statement  of  charges  in  an  adverse 
action  is  analagous  to  criminal  charges, 
while  the  notice  given  in  a RIF  does  not 
involve  such  charges. 

The  Board  referred  to  Hishikawa  v. 
U.S.  Department  of  Agriculture , 6 
MSPB  428  (1981),  where  it  said  that  an 
agency  may  establish  a prima  facie 
showing  that  RIF  regulations  were  prop- 
erly used  by  submitting  into  the  record 
the  RIF  notice  informing  appellant  of  the 
RIF.  That  notice  must  include  evidence 
that  the  RIF  was  undertaken  for  a rea- 
son specified  in  5 C.F.R.  § 351.201(a). 
The  Board  said  that  this  evidence  would 
meet  the  agency’s  burden  to  show  why  a 
RIF  was  undertaken  if  the  employee  did 
not  present  evidence  to  challenge  the 
bona  Tides  of  the  alleged  reason. 

In  this  case,  appellant  challenged  the 
reason  which  the  agency  offered.  There- 
fore, the  Board  said  that  while  the  RIF 


notice  tended  to  show  that  the  RIF  was 
based  on  a valid  reason,  it  alone  did  not 
establish  by  a preponderance  of  the  evi- 
dence that  RIF  regulations  were  prop- 
erly used.  The  Board  said  further,  how- 
ever, that  the  presiding  official’s 
application  of  the  Copeland  standard 
was  wrong,  and  that  the  agency’s  evi- 
dence could  be  considered  in  evaluating 
the  propriety  of  the  RIF.  Using  Losure 
v.  Interstate  Commerce  Commission,  2 
MSPB  361,  365-66  (1980),  the  Board  ex- 
amined all  of  the  evidence  presented  to 
determine  if  the  presiding  official  erred 
in  finding  that  the  agency  failed  to  sus- 
tain its  burden  of  showing  that  the  RIF 
was  based  on  a shortage  of  work. 

It  found  that  the  agency  had  not  met 
that  burden,  and,  moreover,  that  the 
agency  was  establishing  positions  in  ap- 
pellant’s division  at  the  same  time  it  was 
conducting  the  RIF. 

Accordingly,  the  Board  affirmed  the 
initial  decision  as  modifed  by  its  opinion 
and  order,  and  reversed  the  agency  ac- 
tion which  reduced  appellant  in  grade. 
The  Board  ordered  the  agency  to  cancel 
its  RIF  action  against  appellant,  and  to 
submit  proof  of  compliance  within  20 
days. 


Mary  Lou  Starling  v.  Depart- 
ment of  Housing  and  Urban 
Development 

DC03518310187 
May  23,  1984 

12.110,  12.130,  12.220 

Appellant’s  position  was  abolished 
through  a reduction-in-force  (RIF)  ac- 
tion. Appellant  was  separated  from  the 
agency  after  the  agency  determined  that 
there  were  no  available  positions  in 
which  to  place  appellant. 

In  the  initial  decision  the  presiding  of- 
ficial found  that  the  agency  had  proved 
legitimate  reasons  for  abolishing  the  po- 
sition. The  presiding  official  also  found 
that  appellant  was  entitled  to  displace  an 
employee  in  a specifically  limited  tempo- 
rary appointment  at  a lower  grade.  As  a 
result,  the  presiding  official  ordered 
reinstatement  of  appellant  and  correction 
of  the  records  to  show  that  appellant  was 
downgraded  and  placed  in  a temporary 
appointment  not  to  exceed  one  year. 

The  agency  appealed  the  presiding  of- 
ficial’s decision  and  in  its  petition  for  re- 
view raised  the  issue  of  whether  an  em- 
ployee affected  by  a RIF  action  was 
entitled  to  displace  an  employee  serving 
in  a specifically  limited  temporary  ap- 
pointment. The  agency  petition  for  re- 
view was  granted. 


The  Board  noted  that  Federal  Person- 
nel Manual  (FPM)  Letter  351-12  stated 
that  “an  agency  may  not  release  a 
competing  employee  from  a competitive 
level  while  retaining  in  that  level  an  em- 
ployee with  a limited  temporary  appoint- 
ment of  one  year  or  less.”  The  Board  dis- 
agreed with  the  presiding  official’s 
interpretation  of  FPM  Letter  351-12 
which  requires  that  the  temporary  em- 
ployee and  the  competing  employee  be 
assigned  to  the  same  competitive  level 
before  the  agency  is  obligated  to  sepa- 
rate or  remove  the  temporary  employee 
in  favor  of  the  competing  employee. 
Therefore,  the  Board  found  that  the 
agency  was  not  required  to  displace  the 
lower  graded  temporary  employee  in  fa- 
vor of  the  appellant  and  that  the 
presiding  official’s  conclusion  was 
erroneous. 

In  addition,  the  Board  found  error  in 
the  presiding  official’s  conclusion  that  ap- 
pellant was  entitled  to  the  position  at  is- 
sue. The  Board  noted  that  FMP  Letter 
351-12  also  states  that  “an  agency  may, 
at  its  discretion,  satisfy  the  right  of  a 
competing  employee  to  assignment  under 
section  5 C.F.R.  § 351.703  by  offering 
the  employee  assignment  to  a specifically 
limited  temporary  position  provided  the 
position  will  last  three  months  or 
longer.”  The  Board  found  that  although 
the  agency  was  obliged  to  release  tempo- 
rary employees  before  releasing 
competiting  employees  in  the  same  com- 
petitive level,  the  agency  had  no  obliga- 
tion, but  had  discretion,  to  reassign  a 
competing  employee  to  a temporary  posi- 
tion in  another  competitive  level. 

Accordingly,  the  Board  sustained  the 
agency’s  action  and  reversed  the  initial 
decision. 

RETIREMENT 

Walter  E.  Beck  v.  Office  of 
Personnel  Management 

SF08318310091 
May  7,  1984 

15.200,  15.240 

The  Board  granted  the  petition  for  re- 
view from  the  Office  of  Personnel  Man- 
agement, finding  that  the  presiding  offi- 
cial in  the  initial  decision  had 
misinterpreted  5 U.S.C.  § 8339(j)  in  con- 
cluding that  after  retirement,  appellant 
was  entitled  to  change  his  retirement 
claim  and  choose  a reduced  annuity.  This 
change  permitted  appellant  to  receive  a 
reduced  annuity  with  survivor  benefits 
for  his  current  spouse. 

At  the  time  he  made  his  retirement  ap- 
plication, appellant  was  married,  al- 
though he  had  filed  for  divorce.  In  his  re- 
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tirement  claim,  he  chose  an  annuity 
without  survivor  benefits.  Then,  on  his 
later  remarriage,  he  applied  for  the  re- 
duced annuity. 

The  Board  said  that  an  annuitant  who 
was  married  at  retirement  may  not  later 
choose  survivor  benefits  for  a new 
spouse,  and  that  the  question  of  whether 
an  annuitant  was  married  at  retirement 
is  a question  of  state  law.  When  appel- 
lant retired,  he  had  not  yet  received  a fi- 
nal divorce  decree  from  his  first  wife. 

Therefore,  the  Board  reversed  the 
presiding  official’s  decision. 

SPECIAL  COUNSEL 

Special  Counsel  v.  James  C. 

Cummings,  Jr. 

HQ12068210019 
May  15,  1984 

4.125,  4.210,  4.320,  10.300,  11.160, 

11.161,  11.200,  11.220 

The  Special  Counsel  charged  that 
James  C.  Cummings,  Jr.,  respondent, 
committed  prohibited  personnel  prac- 
tices when  he  reassigned  two  employees 
from  positions  in  Indianapolis  to  posi- 
tions in  Detroit  and  Grand  Rapids. 

The  Board’s  administrative  law  judge 
considered  the  Special  Counsel’s  com- 
plaint and  issued  a recommended  deci- 
sion. The  administrative  law  judge  found 
no  proof  that  respondent  committed  the 
alleged  prohibited  personnel  practices 
and  therefore  recommended  that  the 
Board  dismiss  the  Special  Counsel’s 
complaint. 

The  Special  Counsel  disagreed  with 
the  recommended  decision  and  filed  ex- 
ceptions. The  Board  considered  the  Spe- 
cial Counsel’s  contentions  but 
nonetheless  concluded  that  the  adminis- 
trative law  judge  had  accurately  as- 
sessed the  evidence  and  had  correctly  ap- 
plied the  preponderance  of  the  evidence 
standard  in  concluding  that  the  Special 
Counsel  failed  to  prove  the  alleged  pro- 
hibited personnel  practices.  Therefore, 
the  Board  adopted  the  recommended  de- 
cision and  dismissed  the  complaint. 

Dissenting  Opinion  of 
Member  Dennis  M.  Devaney 

Board  Member  Dennis  M.  Devaney  is- 
sued a dissenting  opinion  in  this  case, 
finding  that  respondent  did  engage  in  a 
prohibited  personnel  practice  by  order- 
ing their  assignments  of  Department  of 
Health,  Education  and  Welfare  (agency) 
employees  John  Mullin  ad  Richard 
Orejuela. 

Member  Devaney  argued  that  the 
Board  erred  by  not  addressing  whether 


the  Mt.  Healthy  test — as  set  forth  in  Mt. 
Healthy  Board  of  Education  v.  Doyle , 
429  U.S.  274  (1977) — should  apply  in  dis- 
ciplinary actions.  The  Member  believed 
that  the  Mt.  Healthy  test  did  not  apply. 
He  noted  that  disciplinary  actions  were 
quite  different  from  the  adverse  actions 
to  which  the  Mt.  Healthy  test  applied. 

In  discussing  the  background  of  the 
case,  Member  Devaney  pointed  out  that 
before  his  employment  with  the  agency, 
respondent  had  managed  Westside  Bap- 
tist Home,  an  agency-insured  nonprofit 
housing  project.  When  the  agency  fore- 
closed on  Westside  in  February  1981,  re- 
spondent made  several  requests  to  the 
agency  for  relief  regarding  Westside’s 
debts.  The  agency  denied  the  requests. 
Then,  in  September  1981,  respondent 
was  appointed  regional  administrator  for 
the  agency’s  Chicago  region.  A few 
months  later,  respondent  issued 
reassignment  notices  to  Mullin  and 
Orejuela — both  of  whom  had  been  in- 
volved in  the  denials  of  respondent’s  re- 
quests regarding  Westside. 

Feeling  that  the  reassignments  were 
punitive,  Mullin  and  Orejuela  contacted 
the  Office  of  Special  Counsel.  According 
to  the  Special  Counsel,  the  primary 
charge  against  appellant  was  that  he  re- 
assigned Mullin  and  Orejuela  in  retalia- 
tion for  their  roles  in  the  agency’s  refusal 
to  assume  Westside’s  debts.  The  Special 
Counsel  therefore  filed  with  the  Board  a 
petition  for  stay  of  the  reassignments. 
The  Board  granted  that  stay  and  several 
successive  ones. 

Contrary  to  the  findings  of  the  Board 
majority,  Member  Devaney  found  that 
the  Special  Counsel  had  proved  its  case. 
The  Member  noted  that  the  refusal  of 
Mullin  and  Orejuela  to  approve  the  agen- 
cy’s payment  of  Westside’s  debts  was  de- 
tailed in  the  record.  Respondent,  how- 
ever, denied  that  he  ever  discussed  the 
payment  of  Westside’s  debts  with  eithep 
Mullin  or  Orejuela.  Respondent  claimed 
that  he  was  reassigning  Mullin  and 
Orejuela  because  he  believed  that  their 
qualifications  and  experience  in  selling 
agency-owned  properties  could  be  better 
used  elsewhere. 

Respondent  contended  that  the 
reassignments  were  the  result  of  a man- 
agement study  which  recommended  that 
employees  be  reassigned  to  offices  in 
Michigan  to  handle  disposition  of  prop- 
erty. Respondent’s  executive  assistant 
testified  as  to  why  Mullin  and  Orejuela 
specifically  were  chosen  for  reassign- 
ment. Member  Devaney  noted,  however, 
that  according  to  other  testimony,  the 
Indianapolis  office  needed  Mullin  to  han- 
dle property  disposition  duties  while  the 
Detroit  office  actually  did  not.  Further, 
both  the  Grand  Rapids  and  the 
Indianapolis  offices  needed  to  fill  chief 


property  disposition  officer  positions, 
but  only  the  Indianapolis  office  could  use 
Orejuela’s  GS-13  experience.  The  Mem- 
ber concluded  that  the  Special  Counsel 
proved  that  the  reasons  respondent  gave 
for  the  reassignment  were  false. 

The  Member  next  discussed  the  causal 
connection  between  the  reassignments 
and  the  opposition  of  Mullin  and  Orejuela 
to  the  agency  paying  Westside’s  debts. 

He  disagreed  with  the  administrative 
law  judge’s  finding  that  the  testimony  of 
Louciene  Watson,  one  of  respondent’s 
top  advisors,  was  less  credible  than  that 
of  respondent.  Although  the  administra- 
tive law  judge  stated  that  Watson — who 
testified  as  to  respondent’s  desire  to  get 
back  at  Mullin  and  Orejuela — was 
biased,  the  Member  found  him  to  be  “a 
disinterested  witness”  and  “more  credi- 
ble than  [respondent],  a person  who  ob- 
viously had  a very  concrete  and  personal 
stake  in  the  outcome  of  the  case.” 

The  Member  also  considered  the 
administrative  law  judge’s  finding  that 
the  reassignments  were  beyond  respon- 
dent’s influence  because  they  resulted 
from  the  recommendation  of  respon- 
dent’s executive  assistant.  Although  the 
executive  assistant  testified  that  respon- 
dent never  suggested  to  him  that  Mullin 
and  Orejuela  should  be  reassigned,  Mem- 
ber Devaney  determined  that  “credible 
testimony  clearly  demonstrates  that  [re- 
spondent] was  intimately  involved  with 
the  reassignments  and  cannot  be  relieved 
of  liability  because  he  filtered  the  pro- 
posal through  his  executive  assistant.” 
Concluding  that  respondent  deserved 
disciplining,  Member  Devaney  addressed 
penalty  selection.  He  noted  that  the 
Board  had  never  before  considered  the 
criteria  to  be  used  in  selecting  a penalty 
in  a disciplinary  action.  Nonetheless,  the 
Member  determined  that  the  criteria  set 
forth  in  Douglas  v.  Veterans  Adminis- 
tration, 5 MSPB  313  (1981),  were  appro- 
priate in  respondent’s  case.  Emphasizing 
the  gravity  of  respondent’s  misconduct, 
the  Member  saw  no  factors  to  mitigate  a 
serious  penalty.  He  found  removal  and 
debarment  from  Federal  service  for  five 
years  to  be  a reasonable  penalty. 


APPEALS  ARBITRATION 

Ralph  E.  Brown  v.  U.S.  Postal 
Service 

CH07528410343 
May  3,  1984 

The  agency  removed  appellant  from 
his  letter  carrier  position  for  theft  of 
mail.  When  appellant  appealed  to  the 
Board’s  regional  office,  the  parties 
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agreed  to  process  the  appeal  under  ap- 
peals arbitration  procedures. 

Through  his  counsel,  appellant  re- 
quested an  indefinite  stay  of  the  proceed- 
ings. The  counsel  was  concerned  that  ap- 
pellant’s due  process  rights  would  be 
violated  if  the  Board  proceeded  with  its 
administrative  action  while  the  U.S.  At- 
torney’s Office  was  investigating  appel- 
lant’s case  for  possible  criminal  prosecu- 
tion for  the  same  charges. 

The  U.S.  Attorney  advised  the  parties 
that  he  would  decide  about  the  criminal 
prosecution  in  May  1984  and  present  the 
agency’s  evidence  to  the  Grand  Jury  in 
mid-May,  if  appropriate. 

Since  the  U.S.  Attorney’s  action  on  the 
case  appeared  to  be  in  the  near  future — 
and  since  the  agency  did  not  object  to  a 
postponement — the  arbitrator  granted 
appellant’s  motion  to  stay  the  Board’s 
proceedings  and  dismissed  the  appeal 
without  prejudice.  The  arbitrator  stated 
that  appellant  would  have  the  right  to  re- 
instate his  appeal,  either  when  the  U.S. 
Attorney  notified  appellant  that  he 
would  not  file  charges  or  after  he  filed 
charges  and  those  charges  were  either 
dismissed,  tried,  or  otherwise  resolved. 

Arbitrator:  Joan  M.  Pucillo 

Donna  C.  Cook  v.  Defense  Lo- 
gistics Agency,  Defense  Con- 
struction Supply  Center 

CH04328410335 
May  18,  1984 

Appellant,  a contract  specialist,  was 
demoted  to  the  position  of  procurement 
clerk.  The  agency  claimed  that  appellant 
performed  unsatisfactorily  in  two  critical 
elements  of  her  position — in  processing 
correspondence  and  in  reporting. 

In  February  1983,  the  agency  coun- 
seled appellant  about  her  substandard 
performance  in  reporting.  Then  in  April 
1983,  the  agency  issued  a 90-day  warning 
letter  regarding  appellant’s  poor  per- 
formance in  three  critical  elements.  Dur- 
ing the  warning  period,  appellant’s  su- 
pervisor advised  her  of  her  performance 
deficiencies  in  biweekly  reports  and 
counseling  sessions. 

Appellant’s  annual  performance  ap- 
praisal was  due  in  June  1983,  but  the 
agency  delayed  it  until  the  90-day  warn- 
ing period  expired.  In  December,  appel- 
lant’s supervisor  informed  her  that  her 
performance  was  still  substandard.  On 
January  9,  1984 — the  day  appellant  re- 
ceived the  notice  proposing  her  demo- 
tion— her  supervisor  showed  appellant 
her  formal  appraisal  which  indicated 
that,  for  the  period  July  1,  1982  through 
May  1983,  appellant  was  deficient  in  her 
correspondence  and  reporting  duties. 


Appealing  to  the  Board’s  regional  of- 
fice, appellant  contended  that  the  agency 
was  required  to  give  her  an  annual  per- 
formance appraisal  and  that  it  therefore 
erred  by  not  issuing  her  a formal  ap- 
praisal. Appellant  claimed  that  the 
agency  purposely  declined  to  give  her 
the  annual  appraisal  because  only  a for- 
mal appraisal  was  grievable  under  the 
“Master  Agreement”  between  the 
agency  and  the  union.  Appellant  there- 
fore alleged  that  the  agency  violated  the 
terms  of  the  agency-union  agreement  and 
thus  engaged  in  an  unfair  labor  practice. 
On  the  other  hand,  the  agency  argued 
that  the  “Master  Agreement”  did  not  re- 
quire an  annual  performance  appraisal 
when  remedial  action  was  to  be  taken  for 
unacceptable  performance.  The  arbitra- 
tor agreed  and  concluded  that  the  agency 
did  not  violate  the  agreement. 

Appellant  also  alleged  that  she  was 
prevented  from  performing  adequately 
because  her  supervisor  harassed  her. 
Appellant  stated  that  in  March  1983,  her 
supervisor  began  reviewing  all  of  her 
work  and  finding  minor  errors  in  every- 
thing she  did.  Appellant  claimed  that  be- 
cause her  supervisor  returned  all  of  her 
work  for  correction,  her  workload  be- 
came backlogged.  A contracting  officer 
testified  that  the  supervisor  was  rude 
and  abrupt  in  dealing  with  appellant.  The 
agency  argued  that  appellant  interpreted 
the  supervisor’s  efforts  to  counsel  her  as 
harassment  and  that  appellant’s  work 
was  backlogged  because  she  did  not  per- 
form her  duties. 

The  arbitrator  noted  that  there  may 
have  been  a personality  conflict  between 
appellant  and  her  supervisor.  The  arbi- 
trator concluded,  however,  that  the  evi- 
dence failed  to  show  that  appellant’s 
deficient  performance  was  caused  by  har- 
assment from  the  supervisor.  Therefore, 
the  arbitrator  sustained  appellant’s 
demotion. 

Arbitrator:  Joan  M.  Pucillo 


Robert  E.  Paul  v.  Department 
of  Defense,  Defense  Logistics 
Agency 

CH04328410326 
May  11,  1984 

Appellant,  a GS-11  quality  assurance 
specialist,  was  demoted  to  the  GS-9  level 
for  poor  performance. 

According  to  the  record,  appellant 
served  as  a quality  assurance  represent- 
ative at  a private  firm  which  was  under 
contract  to  provide  certain  items  to  the 
agency.  Appellant  was  responsible  for 
ensuring  the  product  quality  of  the  con- 
tracted items.  His  duties  included  con- 


tract review  and  planning;  procedures 
review;  procedures  evaluation;  product 
verification  inspection;  and  corrective 
action. 

Appellant’s  supervisor  testified  that  as 
early  as  August  1982,  he  directed  appel- 
lant to  give  more  attention  to  conducting 
procedures  reviews  and  procedures  eval- 
uations— two  critical  elements  in  appel- 
lant’s performance  standards.  In  January 
1983,  repeating  that  these  duties  held 
high  priority,  the  supervisor  gave  appel- 
lant 60  days  to  complete  20  specified  pro- 
cedures evaluations.  Appellant  was 
unable  to  do  so.  Then,  in  August  1983, 
the  agency  gave  appellant  90  days  to  im- 
prove his  performance  in  three  critical 
elements.  When  appellant  was  given  a 
performance  appraisal  in  December  1983, 
he  was  rated  unacceptable  in  the  three 
critical  elements. 

In  considering  the  case,  the  arbitrator 
noted  that  appellant’s  supervisor  stated 
that  he  was  unaware  of  any  training  that 
appellant  could  undergo  to  improve  his 
performance.  The  agency  deciding  offi- 
cial testified  that  he  had  considered  reas- 
signing appellant  to  another  GS-11  posi- 
tion but  that  he  believed  appellant  was 
unwilling  or  unable  to  perform  duties  at 
that  level. 

The  employee  who  assisted  appellant 
testified  that  because  he  performed  most 
of  the  product  verification  and  inspection 
duties,  appellant  was  free  to  perform 
procedures  reviews  and  procedures  eval- 
uations. On  the  other  hand,  the  person 
who  previously  held  appellant’s  job  testi- 
fied that  both  the  contractor  appellant 
worked  with  and  appellant’s  supervisor 
were  difficult.  He  did  state,  nonetheless, 
that  the  procedures  evaluations  were  a 
highly  important  part  of  the  job. 

Appellant  testified  that  his  workload 
was  excessive  and  that  his  assistant  did 
not  adequately  help  him  keep  track  of 
dollar  figures  on  contracts.  He  argued 
that  his  performance  appraisal  was  not 
an  honest  evaluation  of  the  work  he  did 
perform. 

The  arbitrator  determined  that  appel- 
lant was  extensively  counseled  about  his 
unsatisfactory  performance  and  that  such 
performance  was  not  caused  by  a lack  of 
support  from  either  appellant’s  supervi- 
sor or  his  assistant.  Further,  the  arbitra- 
tor agreed  with  the  agency’s  decision  to 
demote  appellant  rather  than  reassign 
him  to  another  GS-11  job.  Noting  that, 
according  to  the  deciding  official,  GS-11 
positions  require  the  ability  to  work  in- 
dependently, the  arbitrator  found  that  it 
was  reasonable  for  the  agency  to  place 
appellant  in  a GS-9  position  where  he 
could  work  under  close  supervision. 
Therefore,  the  arbitrator  affirmed  the 
agency’s  action. 

Arbitrator:  Victor  W.  Russell 


8 


Reginald  Poole  v.  U.S.  Postal 
Service 

CH07528410344 
May  24,  1984 

Appellant,  a mailhandler,  was  removed 
for  conduct  unbecoming  a postal  em- 
ployee. The  agency  specifically  charged 
him  with  resisting  and  hitting  postal  po- 
lice officers  and  with  being  absent  with- 
out official  leave  (AWOL). 

The  incident  which  spurred  appellant’s 
removal  occurred  on  December  19,  1983, 
when  appellant  reported  to  work  without 
his  postal  identification.  An  agency  po- 
lice officer  attempted  to  have  appellant 
signed  in  by  a supervisor,  but  appellant 
refused  to  talk  to  anyone  but  his  own  su- 
pervisor. Subsequently,  the  tour  admin- 
istrator directed  appellant  to  leave.  He 
refused  to  do  so  and  became  aggres- 
sive— hitting  and  kicking  two  police  offi- 
cers who  were  summoned  to  escort  him 
from  the  premises.  Appellant  was  re- 
moved to  the  security  office — where  he 
became  increasingly  violent — and  was 
eventually  taken  away  by  the  Cleveland 
police.  Appellant  was  charged  in  munici- 
pal court  with  assault,  disorderly  con- 
duct, and  criminal  trespassing. 

As  for  the  AWOL  charge,  the  record 
indicated  that  appellant  was  scheduled 
for  duty  on  December  12  but  neither  re- 
ported for  work  nor  called  to  report  his 
absence.  Further,  the  record  showed 
that  appellant  had  previously  been 
suspended  four  times  for  similar 
misconduct. 

The  arbitrator  determined  that  the 
agency’s  evidence  supported  both  of  its 
charges  against  appellant.  Finding  the 


penalty  of  removal  reasonable — especi- 
ally in  light  of  appellant’s  past  discipli- 
nary record — the  arbitrator  affirmed  the 
agency’s  action. 

Arbitrator:  Victor  W.  Russell 


Timothy  Rumph,  Jr.  v.  Veter- 
ans Administration 

CH07528410322 
May  3,  1984 

Appellant  was  demoted  from  house- 
keeping aid  (foreman)  to  housekeeping 
aid.  Appellant  was  charged  with  sexually 
harassing  a female  employee,  making  ob- 
scene gestures,  and  sexually  harassing  a 
male  employee. 

The  female  employee  submitted  a writ- 
ten statement  testifying  that  during  a 
conversation  with  appellant  and  a male 
employee  appellant  repeatedly  asked  her 
profane  questions;  that  appellant  made 
obscene  gestures  with  several  parts  of 
his  body;  that  appellant  put  his  arm 
around  her  shoulders  and  left  it  there  un- 
til she  asked  him  three  times  to  remove 
his  arm;  and  that  appellant  continued 
these  actions  until  she  asked  him  to  leave 
the  room. 

In  a separate  statement,  the  male  em- 
ployee corroborated  this  testimony, 
stating  that  appellant  had  made  obscene 
remarks  and  gestures  to  the  female  em- 
ployee and  that  she  angrily  objected  to 
appellant’s  actions. 

Appellant  admitted  to  putting  his  arm 
around  the  female  employee  but  denied 
making  any  obscene  gestures  or  profane 
remarks.  Appellant  provided  witnesses 


but  the  arbitrator  found  that  none  of  ap- 
pellant’s witnesses  had  observed  the  inci- 
dent in  question.  As  a result,  the  arbitra- 
tor found  that  the  testimony  of  the 
female  and  male  employees  concerning 
the  incident  was  credible,  that  the  evi- 
dence showed  that  appellant  made  re- 
peated and  unwelcome  obscene  gestures 
and  remarks  to  the  female  employee,  and 
that  neither  of  the  two  employees  had 
consented  to  the  actions  of  appellant. 

The  male  employee  also  gave  a written 
statement  reporting  annoying  state- 
ments appellant  had  made  to  him  during 
a two-month  period.  This  employee  re- 
ported the  incident  to  appellant’s  super- 
visor. Appellant’s  supervisor  received 
several  complaints  about  these  state- 
ments from  two  other  employees  and  de- 
cided to  counsel  appellant.  Appellant 
continued  using  the  annoying  statements 
after  the  counseling.  The  arbitrator 
found  the  factual  circumstances  alleged 
in  the  charge  to  be  supported  by  the 
evidence. 

The  arbitrator  concluded  that  appel- 
lant’s conduct  created  an  “intimidating” 
and  “offensive”  working  environment  for 
several  agency  employees  and  that  such 
behavior  constituted  sexual  harassment. 
Sustaining  the  charges,  the  arbitrator  af- 
firmed the  agency’s  action. 

Arbitrator:  Stephen  E.  Manrose 

Short  Dismissal 

SIMO,  Frank  A.  v.  Department  of  the 
Army  (DA07528410303,  May  25,  1984); 
parties  reached  settlement;  arbitrator: 
Hugh  S.  Parker. 
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Kerr  v.  National  Endowment 
for  the  Arts,  Nos.  83-865, 
83-866  (Fed.  Cir.  January  24, 
1984) 

6.520,  10.12131,  11.140,  14.500 

The  Court  of  Appeals  for  the  Federal 
Circuit  vacated  and  remanded  the 
Board’s  determination  on  January  11, 
1983,  that  the  National  Endowment  for 
the  Arts  (respondent)  had  complied  with 
the  Board’s  April  9,  1981  order  which 
cancelled  petitioner  Kerr’s  involuntary 
termination  from  the  position  of  Director 
of  Education  Programs.  The  Board’s  de- 
nial of  petitioner’s  motion  for  attorney 


fees  for  the  litigation  leading  to  the  April 
9,  1981  order  was  affirmed  by  the  Court. 

Petitioner  appealed  the  termination  of 
his  employment  to  the  Boston  Field  Of- 
fice (now  the  Boston  Regional  Office).  In 
an  initial  decision  dated  September  2, 
1980,  a presiding  official  ordered  that  the 
action  be  cancelled.  The  Board’s  order  of 
April  9,  1981  denied  the  agency’s  petition 
for  review  of  the  initial  decision  and  di- 
rected that  the  agency  furnish  evidence 
of  compliance  with  the  initial  decision  to 
the  Boston  Regional  Office  within  10 
days  of  the  date  of  the  order. 

Notwithstanding  the  10-day  deadline 
prescribed  in  the  April  9,  1981  order,  it 
was  not  until  October  8,  1981  that  the 
agency  notified  petitioner  that  he  was  to 


return  to  his  former  position,  effective 
November  16,  T981. 

Following  a hearing  on  the  issue  of 
compliance,  the  regional  director  issued 
an  initial  decision  on  February  22,  1982, 
in  which  he  found  that  the  agency  denied 
petitioner  a timely  return  to  active  duty 
by  at  least  eight  months  and  that  the  po- 
sition to  which  petitioner  was  returned 
was  a “sham.”  The  initial  decision  recom- 
mended that  petitioner  be  transferred  to 
a position  which  incorporated  the  duties 
and  the  responsibilities  of  his  former 
position. 

Both  parties  petitioned  to  the  Board  to 
review  that  initial  decision.  Petitioner 
maintained  that  the  regional  director  did 
not  consider  whether  the  agency’s  ac- 
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tions  were  retaliatory  and  based  on  per- 
sonal animosity  by  the  agency’s  former 
chairman.  Respondent  argued  that  peti- 
tioner had  been  returned  to  his  former 
position  and  that  the  duties  were  compa- 
rable to  his  former  duties. 

In  the  January  11,  1983  order,  which 
was  the  subject  of  the  court’s  review,  the 
Board  held  that  when  petitioner  was  re- 
turned to  duty  in  his  former  position,  the 
agency  had  complied  with  the  April  9, 
1981  order.  The  Board  did  not  consider 
the  matter  of  compliance  beyond  that 
point  because  in  its  judgment,  the 
reassignment  of  duties  without  a change 
of  grade  or  pay  was  a personnel  matter 
which  was  not  appealable  to  the  Board. 
Although  it  agreed  that  the  agency’s  fail- 
ure to  return  petitioner  to  duty  within  a 
reasonable  period  of  time  constituted 
substantial  non-compliance,  the  Board 
did  not  adopt  several  of  the  recommen- 
dations made  by  the  regional  director.  It 
sustained  the  regional  director’s  refusal 
to  consider  the  retaliation  claim. 

In  deciding  this  case,  the  court  exam- 
ined 5 U.S.C.  § 1205(a)(l)(2)  and  the  leg- 
islative history  of  the  Civil  Service  Re- 
form Act  of  1978.  It  concluded  that 
Congress  expressly  granted  the  Board 
broad  powers  to  enforce  compliance  with 
its  orders.  It  held  that  the  Board  erred 
as  a matter  of  law  when  it  ruled  that  its 
authority  over  the  matter  of  compliance 
ended  when  petitioner  resumed  active 
duty  in  his  former  position  at  the  same 
grade  and  pay.  The  court  found  that  pur- 
suant to  the  authority  set  forth  in  5 
U.S.C.  § 1205(a)(2),  the  Board  had  juris- 
diction to  consider  the  particulars  of  pe- 
titioner’s claim. 

In  the  court’s  view,  the  Board,  on  re- 
mand, should  make  a substantive  deter- 
mination of  whether  the  duties  and  re- 
sponsibilities of  the  position  to  which  the 
employee  was  returned  are  either  the 
same  or  substantially  equivalent  in  scope 
and  status  to  the  duties  and  responsibili- 
ties held  by  the  employee  before  the 
wrongful  termination.  In  addition,  the 
court  stated  that  the  Board  should  order 
corrective  action  in  cases  of  non- 
compliance.  It  directed  the  Board  to 
make  specific  findings  on  whether  the  re- 
gional director’s  findings  on  the  matter 
of  compliance  were  correct. 

In  view  of  the  court’s  holding  that  the 
Board  has  the  power  petitioner  con- 
tended, it  did  not  reach  the  question  of 
whether  petitioner  could  have  pursued 
his  claim  of  prohibited  personnel  action 
with  the  Special  Counsel. 

The  court  dismissed  without  prejudice 
respondent’s  motion  to  dismiss  in  the  ab- 
sence of  a finding  that  there  has  been  full 
compliance  with  the  April  9,  1981  order. 

Regarding  attorney  fees,  the  court 
noted  that  the  request  for  the  fees  was 


untimely.  In  reply  to  the  presiding  offi- 
cial’s order  to  show  good  cause  for  the 
delay,  petitioner  maintained  that  his  at- 
torney was  too  busy  either  to  file  the  mo- 
tion or  to  request  an  extension  within  the 
prescribed  10-day  limitation.  The  court 
found  no  reason  to  reconsider  the 
Board’s  decision  regarding  those  specific 
fees. 

Lindahl  v.  Office  of  Personnel 
Management,  No.  39-81  (Fed. 
Cir.  September  22,  1983) 

10.150 

Petitioner  sought  judicial  review  of  the 
Board’s  March  21,  1980  decision  af- 
firming the  denial  by  the  Office  of  Per- 
sonnel Management  (OPM)  of  his  request 
for  a disability  annuity.  The  request  fol- 
lowed petitioner’s  voluntary  retirement 
based  on  a physical  disability.  The  Court 
of  Appeals  for  the  Federal  Circuit  dis- 
missed the  appeal  for  lack  of  jurisdiction, 
finding  that  judicial  review  is  precluded 
by  5 U.S.C.  § 8347(c). 

The  only  issue  decided  in  this  case  was 
whether  the  court  had  jurisdiction  to 
hear  the  type  of  appeal  raised  by  peti- 
tioner. In  dismissing  the  appeal,  the 
court  determined  that  a Federal  employ- 
ee’s right  to  retirement  or  to  a retire- 
ment annuity  is  based  on  a statute.  See  5 
U.S.C.  § 8337.  Under  that  statutory 
scheme,  Congress  provided  a level  of  re- 
view within  the  administrative  process 
for  decisions  concerning  eligibility  for 
disability  annuities.  The  court  reviewed 
and  analyzed  5 U.S.C.  § 8347(c)  which 
contains  a “finality  clause.”  That  clause 
states,  in  pertinent  part,  that  adminis- 
trative decisions  on  questions  of  disabil- 
ity “are  final  and  conclusive  and  are  not 
subject  to  review.” 

Although  the  statute  was  amended  ef- 
fective January  1,  1981,  so  as  to  provide 
limited  judicial  review  of  certain  Board 
decisions,  those  decisions  involved 
agency-initiated  applications  for  retire- 
ment based  on  mental  disability.  See  5 
U.S.C.  § 8347(d)(2).  Because  petitioner 
was  not  within  that  class  of  claimants,  ju- 
dicial review  under  the  amended  provi- 
sion was  not  available  to  him.  Moreover, 
had  his  case  concerned  an  agency-filed 
application  based  on  mental  disability, 
the  amendment  provided  no  avenue  for 
judicial  review,  since  OPM’s  decision  was 
issued  before  January  1,  1981. 

In  the  absence  of  manifest  injustice, 
the  court  was  required  to  apply  the  law 
as  it  existed  at  the  time  of  its  decision. 
The  court  concluded  that  no  manifest  in- 
justice would  result. 

Each  of  the  asserted  bases  for  jurisdic- 
tion to  review  a Board  decision  was  ex- 


amined and  rejected  by  the  court.  The 
first  concerned  the  Scroggins  line  of 
cases  or  the  “Scroggins  formula.”  In 
Scroggins  v.  United  States,  397  F.2d 
295,  297  (Ct.  Cl.),  cert,  denied,  393  U.S. 
952  (1968),  the  finality  clause  of  § 8347(c) 
was  interpreted  to  mean  “at  best,  a court 
can  set  aside  the  Commissioner’s  deter- 
mination only  ‘when  there  has  been  a 
substantial  departure  from  important 
procedural  rights,  a misconstruction  of 
the  governing  legislation,  or  some  like 
error  going  to  the  heart  of  the  adminis- 
trative determination.’  ” Unlike  the  in- 
stant case  which  arose  from  a voluntary 
retirement,  all  of  the  cases  identified  by 
the  court  as  referring  to  the  formula 
dealt  with  forced  retirement  actions. 

The  second  asserted  basis  focused  on 
the  presumption  of  judicial  review  of  an 
agency  action  that  was  announced  in 
Abbott  Laboratories  v.  Gardner,  387 
U.S.  136,  140-41  (1967).  In  that  decision, 
the  Supreme  Court  was  careful  to  recog- 
nize the  right  of  Congress  to  preclude  ju- 
dicial review.  Because  the  court  in  the 
instant  case  held  that  § 8347(c)  expressly 
precluded  judicial  review,  that  presump- 
tion of  judicial  review  was  inapplicable. 

Regarding  5 U.S.C.  S 7703  and  28 
U.S.C.  § 1295  as  bases  for  judicial  re- 
view, the  court  held  that  § 7703  does  not 
render  Board  decisions  on  voluntary  dis- 
ability retirement  claims  appealable  to 
the  court.  The  court  noted  that  voluntary 
disability  claims  have  been  reviewed  un- 
der § 7703;  that  the  Scroggins  line  of 
cases  was  viewed  as  a basis  for  jurisdic- 
tion of  involuntary  claims;  that  an  anom- 
aly is  voided  when  the  express  excep- 
tions to  its  jurisdiction  appearing  in 
§ 7703(b)(2)  and  § 8347(c)  and  (d)  are  ap- 
plied; and  that  a specific  statute  dealing 
with  disability  claims  prevails  over  a 
general  statute  dealing  with  appeals 
from  decisions  of  the  Board. 

The  court  held  that  Title  28  U.S.C. 

§ 1295(a)(9)  did  not  provide  exclusive  ju- 
risdiction over  all  Board  decisions. 
Rather,  it  provided  the  Federal  Court 
with  jurisdiction  over  Board  decisions 
that  differed  from  what  it  had  previously 
provided  the  Court  of  Claims  and  the  re- 
gional Circuit  Courts  of  Appeals. 

The  court  further  found  that  the  1980 
amendment  to  5 U.S.C.  § 8347  did  not 
expand  the  “breadth”  of  review  beyond 
Scroggins  in  cases  of  forced  retirement 
on  a mental  condition. 

Although  agreeing  with  the  judgment 
rendered  by  the  majority,  the  first  of 
two  concurring  opinions  expressed  the 
view  that  the  opinion  of  the  majority  was 
factually  uncertain  as  to  whether  peti- 
tioner voluntarily  retired  and  that  it  was 
ill-advised  to  limit  the  holding  to  appli- 
cants for  disability  annuity  who  volun- 
tarily retired  since  such  a distinction  was 
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not  set  forth  in  5 U.S.C.  § 8347(c).  The 
court’s  technique  of  applying  finality 
clauses  was  also  objected  to  in  this  con- 
curring opinion.  The  minority  indicated 
that  while  there  may  be  exceptions  to  ju- 
2’isdictional  review,  the  Supreme  Court, 
in  United  States  v.  Erika,  Inc.,  456  U.S. 
201  (1982),  established  that  express  and 
implied  preclusions  are  equally  effective 
and  absolute. 

The  second  concurring  opinion  disa- 
greed with  the  majority’s  conclusion  that 
all  aspects  of  a disability  claim  are  pre- 
cluded from  judicial  review. 

The  first  dissenting  opinion  concluded 
that  the  1980  amendment  to  5 U.S.C. 

§ 8347  did  not  lessen  or  abolish  the  very 
narrow  judicial  review  that  has  been 
given  disability  retirement  matters  since 
1956. 

Recognizing  that  under  the  Federal 
Courts  Improvement  Act  of  1982,  the 
only  circuit  level  forum  for  petitioners 
seeking  judicial  review  of  most  agency 
actions  under  civil  service  laws  is  the 
Court  of  Appeals  for  the  Federal  Circuit, 
a second  dissenting  opinion  concluded 
that  the  court  was  adopting  an  unneces- 
sarily cautious  and  restrictive  approach 
to  the  court’s  nationwide  jurisdiction. 

White  v.  Department  of  the 
Army,  No.  82-2093  (D.C.  Cir. 
November  1,  1983) 

6.900,  9.100,  9.110,  9.332 

Petitioner  filed  for  review  of  a Board 
order  affirming  respondent’s  denial  of 
her  within-grade  increase  based  on  the 
finding  that  she  was  not  performing  at  an 
acceptable  level  of  competence.  The 
Court  of  Appeals  held  that  the  Board 
should  have  applied  the  preponderance  of 
the  evidence  standard  rather  than  the 
substantial  evidence  standard  when  re- 
viewing the  agency’s  action.  The  Board’s 
decision  was  reversed  and  the  case  re- 
manded for  further  consideration. 

This  case  involves  a question  of  statu- 
tory construction  concerning  the  appel- 
late procedures  of  the  Civil  Service  Re- 
form Act  of  1978,  5 U.S.C.  § 7701  (1982). 
The  specific  provisions  in  issue  are  set 
forth  in  5 U.S.C.  § 7701(c)(1)(A)  and  (B) 
and  concern  the  standards  to  be  applied 
by  the  Board  when  reviewing  agency 
personnel  determinations. 

Under  paragraph  (A),  the  substantial 
evidence  standard  is  to  be  used  for  re- 
view of  any  “action  based  on 
unacceptable  performance  described  in 
section  4303.”  The  court  observed  that 
§ 4303  only  refers  to  decisions  to  remove 
or  reduce  the  grade  of  an  employee.  No 
reference  to  decisions  denying  a within- 


grade  increase  is  contained  in  that  sec- 
tion. Such  decisions  are  described  in 
§ 5335.  Finding  no  ambiguity  in  the 
words  selected  by  Congress,  the  court 
determined  that  the  plain  language  of  the 
statute  governed.  Therefore,  paragraph 
(B)  and  the  preponderance  of  the  evi- 
dence standard  applied  to  petitioner’s 
case. 

In  deciding  this  case,  the  court  did  not 
defer  to  the  Board’s  interpretation  of  5 
U.S.C.  § 7701  as  adopted  in  Parker  v. 
Defense  Logistics  Agency,  1 MSPB  489 
(1980).  In  the  court’s  view,  the  Parker 
decision  not  only  contradicted  the  clear 
statutory  language,  but  also  the  clear 
language  of  the  Board’s  own  regulations. 
The  court  opined  that  the  Parker  deci- 
sion is  not  the  sort  of  “longstanding  con- 
temporaneous administrative  construc- 
tion” that  would  be  entitled  to  significant 
deference. 

Before  reaching  the  issue  of  statutory 
construction,  the  court  examined  and  re- 
jected each  of  respondent’s  arguments  as 
to  why  the  issue  should  not  be  considered 
by  the  court. 

At  the  outset,  respondent  argued  that 
the  Board’s  decision  should  be  affirmed 
because  the  presiding  official  would  have 
reached  the  same  conclusion  had  the  pre- 
ponderance standard  been  used.  The 
court  rejected  that  assumption  and  noted 
that  the  presiding  official  expressly 
stated  that  he  was  applying  the  substan- 
tial evidence  test. 

Respondent  also  argued  that  an  inde- 
pendent assessment  of  the  evidence  by 
the  court  would  show  that  the  denial  of 
the  within-grade  increase  would  be  sus- 
tainable under  the  preponderance  stand- 
ard. The  court  refused  to  make  an  inde- 
pendent inquiry  into  the  sufficiency  of 
the  evidence,  since  that  inquiry  is  within 
the  province  of  the  administrative 
agency. 

Lastly,  respondent  argued  that  be- 
cause the  petitioner  remained  silent 
when  the  use  of  the  preponderance 
standard  was  urged  during  the  proceed- 
ing before  the  Board,  she  should  not  be 
allowed  to  raise  that  matter  before  the 
court.  In  that  regard,  the  court  stated 
that  the  decision  on  which  questions  will 
be  decided  by  the  court  is  a matter 
committed  primarily  to  the  court’s  dis- 
cretion. It  concluded  that  because  a 
purely  legal,  rather  than  a factual,  ques- 
tion was  involved,  the  exercise  of  discre- 
tion was  appropriate. 

The  court  stated  that  it  found  nothing 
in  the  legislative  history  of  the  Reform 
Act  to  persuade  it  that  the  wording  on 
this  point  was  a mistake — and  even  if 
there  were,  it  would  be  up  to  Congress 
to  correct  it. 


Williams  v.  Office  of  Personnel 
Management,  718  F.2d  1553 
(1983) 

10.150,  14.510,  14.520,  14.526 

The  Federal  Circuit  held  that  it  not 
only  lacks  jurisdiction  to  review  the  mer- 
its of  physical  disability  cases  but  it  and 
the  Board  also  lack  jurisdiction  to  grant 
or  deny  attorney  fees  in  such  cases.  The 
court  thus  followed  and  expanded  its  pre- 
vious en  banc  decision  in  Lindahl  v.  Of- 
fice of  Personnel  Management,  718  F.2d 
391  (1983). 

By  holding  that  the  Board  lacks  au- 
thority in  the  first  place  to  consider  at- 
torney fee  requests  pursuant  to  5 U.S.C. 
§ 7701(g)(1)  in  physical  disability  cases, 
the  court  reached  the  same  practical  re- 
sult as  did  the  Board  in  Vergagni  v.  Of- 
fice of  Personnel  Management,  11  MSPB 
125  (1982),  but,  as  the  court  said,  “for 
reasons  based  on  sound  statutory  con- 
struction rather  than  upon  a perhaps 
questionable  blanket  application  of 
policy.” 

In  this  case  the  petitioner,  Parnice  O. 
Williams,  applied  for  physical  disability 
retirement  which  the  Office  of  Personnel 
Management  denied.  She  successfully  ap- 
pealed to  the  Board  and  requested  pay- 
ment of  attorney  fees.  The  Board, 
relying  upon  the  Vergagni  decision, 
denied  her  request.  Upon  appeal  by  peti- 
tioner, the  court  found  nothing  in  5 
U.S.C.  Chapter  83  that  explicitly  author- 
izes payment  of  attorney  fees  to  prevail- 
ing individuals  who  appeal  to  the  Board 
under  5 U.S.C.  § 8347(d)(1).  Further,  it 
said,  if  Congress  had  wanted  such  appel- 
lants to  be  able  to  seek  attorney  fees,  it 
could  have  expressly  said  so. 

Since  it  found  no  explicit  authorization 
in  Chapter  83,  the  court  considered 
whether  the  code  section  that  provides 
for  the  payment  of  attorney  fees, 

§ 7701(g)(1),  “reaches  over”  and  em- 
braces § 8347(d)(1).  While  noting  that 
§ 7701(g)(1)  was  broad  and  likely  cov- 
ered all  adverse  action  appeals,  the  court 
questioned  whether  Congress  intended 
to  extend  such  benefits  to  actions  far 
afield  from  § 7701 — for  example,  disabil- 
ity retirement  annuities.  It  noted  that 
the  D.C.  Circuit  had  previously  applied 
§ 7701(g)(1)  to  Special  Counsel  correc- 
tive action  cases  but  distinguished  that 
decision  because  it  concerned  a prohib- 
ited personnel  action  expressly  covered 
by  § 7701(g)(1).  ( See  Frazier  v.  Merit 
Systems  Protection  Board,  672  F.2d  150, 
168-70  (D.C. Cir.  1982).  No  such  explicit 
language  reaching  out  to  retirement  an- 
nuity cases  exists  in  § 7701(g)(1),  the 
court  said. 
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Examining  the  legislative  history  also 
failed  to  clarify  for  the  court  what  Con- 
gress intended  § 7701(g)(1)  to  cover.  It 
found  in  both  the  statutory  provisions 
and  the  legislative  history  only  ambigu- 
ity which  could  not  constitute  the  neces- 
sary waiver  of  sovereign  immunity  nec- 
essary for  the  award  of  attorney  fees 
against  an  agency  of  the  Federal  govern- 
ment in  disability  retirement  annuity 
cases. 

The  court  explained,  saying  that  in 
light  of  the  contrasting  statutes 


involved — the  Civil  Service  Reform  Act 
of  1978  and  the  Civil  Service  Retirement 
Act — statutory  language  connecting 
§ 7701(g)(1)  to  § 8347(d)(1)  would  need 
to  be  clear.  It  found  that  such  clarity  suf- 
ficient to  meet  the  strict  construction 
standard  for  sovereign  immunity  waiver 
did  not  exist. 

Finally,  the  court  found  the  waiver  of 
sovereign  immunity  to  be  lacking  at  the 
agency  level  as  well.  That  is,  the  Board 
itself  lacks  authority  to  require  an 


agency  to  pay  (or  not  to  pay)  attorney 
fees  in  disability  retirement  annuity 
cases.  Consequently,  the  court  found 
that  the  Board  improperly  exercised  ju- 
risdiction because  the  waiver — for  attor- 
ney fees  in  § 8347(d)(1)  physical  disabil- 
ity retirement  annuity  cases — did  not, 
and  does  not,  exist. 

The  court  vacated  the  Board’s  decision 
regarding  attorney  fees  and  dismissed 
petitioner’s  appeal  for  lack  of  subject 
matter  jurisdiction. 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 

MAJOR  TOPICS  AND  SCOPE 
NOTES 

T opic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  desig- 
nated as  “adverse  actions”  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 
other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  cases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and.  Proce- 
dure (10.000000),  and  opinions  relating 


to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are  lo- 
cated in  Remedies  ( 14- 000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in  which 
the  Board  has  considered  constitutional 
aspects  of  cases  before  it.  Included  are 
claims  pursuant  to  specific  constitutional 
provisions,  as  well  as  claims  derived 
from  constitutional  provisions,  such  as 
the  right  to  privacy.  Constitutional 
claims  relative  to  discrimination  are  in 
Discrimination  (3 .000000) . 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  prohibited 
discrimination  pursuant  to  the  Civil 
Service  Reform  Act  of  1978.  Also  includ- 
ed are  cases  relating  to  affirmative  ac- 
tion and  disparate  treatment  of  similarly 
situated  employees.  Questions  of  evi- 
dence, jurisdiction,  practice  and  proce- 
dure, and  remedial  action  in  discrimina- 
tion cases  are  referenced  in  Evidence 
(4. 000000),  Jurisdiction  (6.000000), 
Practice  and  Procedure  (10.000000),  and 
Remedies  (14. 000000),  respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard  in 
the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing 


the  Board’s  interpretation  of  such  bur- 
dens are  also  included  here. 


5.000000  Freedom  of  Information,  Pri- 
vacy, and  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information. 
Privacy,  and  Sunshine  Acts. 


6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service  Reform 
Act  of  1978,  as  well  as  cases  dealing  with 
issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to 
certain  entities,  this  topic  includes  cases 
dealing  with  jurisdictional  questions  par- 
ticularly related  to  such  entities.  Includ- 
ed also  are  Board  cases  dealing  with  its 
enforcement  power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is  cov- 
ered under  Retirement  (15.000000) . 


7.000000  Labor-Management  Rela- 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 
vidual employees.  Title  VII  grievance 
procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 
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8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  such  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9.000000  Performance-Related  Ac- 
tions 

This  topic  references  cases  dealing 
with  performance-related  actions  under 
Chapter  43  of  the  Act,  including  proce- 
dural rights  and  standards  of  proof  under 
Chapter  43,  where  performance  apprais- 
al systems  have  been  implemented.  Also 
included  are  cases  dealing  with  perform- 
ance appraisal  actions  under  Chapter  75, 
where  Chapter  43  appraisal  systems 
have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 


technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjudi- 
cation and  representation  of  parties. 

11.000000  Prohibited  Personnel 
Practices 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 

This  topic  is  limited  to  cases  in  which  the 
Board  has  interpreted  these  provisions 
and  related  matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 
sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  deal- 
ing with  the  remedial  powers  of  the 
Board. 


15.000000  Retirement 

This  topic  refers  to  Board  cases  involv- 
ing issues  relating  to  the  retirement  of 
Federal  employees. 

16.000000  Special  Counsel 

This  topic  references  Board  cases 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
cases  and  violations  of  the  Federal  Em- 
ployees Flexible  and  Compressed  Work 
Schedules  Act.  The  filing  requisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  req- 
uisites in  Special  Counsel  cases  before 
the  Board  are  in  Practice  and  Procedure 
(10.000000). 


17.000000  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 
are  cases  involving  fitness-for-duty 
examinations. 


18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  distinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 


DECISIONS  LISTED  UNDER  KEY  NUMBERS 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 

1.110  Removal 

Elsie  Hodgson  v.  Depart  ment  of  the  Air  Force 
(DE07528210090,  May  11,  1984);  Aaron  Mallard 
v.  Department  of  the  Navy  (SF03518120861,  May 
25,  1984);  Roger  D.  Rossebo  v.  Defense  Logistics 
Agency  (CH07528310355,  May  7,  1984);  Paul  W. 
Stalkfleet  v.  U.S.  Postal  Service  (SL07528090055, 
May  15,  1984). 

1.111  Involuntary  Resignation  or  Retirement 

Jesse  J.  Johnson  v.  Department  of  the  Army 
(PH075283 10406,  May  11,  1984);  Rueben 
Santistevan  v.  U.S.  Postal  Service 
(DE07528210272,  May  7,  1984). 

1.120  Suspension  for  More  Than  14  Days 

John  Farris  v.  Department  of  the  Air  Force 
(BN07528310114,  May  11,  1984);  George  L.  King 


v.  U.S.  Postal  Service  (SE07528110183ADD,  May 
7,  1984);  Christopher  W.  Perkins,  Jr.  v.  Veterans 
Administration  (CH07528210618,  May  25,  1984); 
Sandrel  D.  Tigner-Keir  v.  Department  of  Energy 
(SE07528110187,  May  11,  1984). 

1.121  Enforced  Leave 

Charles,  Thomas  v.  General  Services  Administra- 
tion (PH07528210608,  May  17,  1984). 

1.130  Reduction  in  Grade 

George  L.  King  v.  U.S.  Postal  Service 
(SE075281 10183 ADD,  May  7,  1984);  Steptoe 
Wrenn  v.  Smithsonion  Institution 
(DC07528310718,  May  24,  1984). 

1.131  Involuntary  Demotion 

Arthur  L.  Brown  v.  Department  of  Justice 
(CH07528210187,  May  8,  1984);  F.  William 
Eikenberry  v.  Department  of  Education 
(DE07528210252,  May  7,  1984);  George  L.  King  v. 
U.S.  Postal  Service  (SE07528110183ADD,  May  7, 
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1984);  Joseph  J.  Cavallaro  v.  Department  of 
Transportation  (NY07528210213,  May  17,  1984). 

1.140  Reduction  in  Fay 

1.150  Furlough  of  30  Days  or  Less 

1.160  Adverse  Actions  by  Office  of  Personnel  Manage- 
ment 

1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.210  Suspension  for  Less  Than  14  Days 

1.220  Letter  of  Reprimand 

1.230  Actions  Base  on  Unacceptable  Performance 

1.231  Denial  of  Within-Grade  Step  Increase 

1.232  Reduction  in  Grade 

1.233  Removal 

1.240  Reduction  in  Force 

1.250  Reduction  in  Rank 

1.300  Substantive  Charges 

1.310  Attendance  Related 

Charles  D.  Cline  v.  Department  of  Transportation 
(SF075281 11029,  May  17,  1984);  Elsie  Hodgson  v. 
Department  of  the  Air  Force  (DE07528210090, 
May  11,  1984);  Charles  Thomas  v.  General  Serv- 
ices Administration  (PH07528210608,  May  17, 
1984). 

1.311  Absence  Without  Leave 

John  W.  Clarke,  v.  Department  of  Transportation 
(PH075281F0978,  May  2,  1984);  Charles  D.  Cline 
v.  Department  of  Transportation  (SF075281 11029, 
May  17,  1984);  Rafael  Flores,  Jr.  v.  General  Serv- 
ices Administration  (SF07528210576,  May  7, 
1984);  Elsie  Hodgson  v.  Department  of  the  Air 
Force  (DE07528210090,  May  11,  1984);  Frances  L. 
Hooton  v.  Department  of  the  Navy 
(AT075281 10658,  May  8,  1984);  Grace  G.  Ramos  v. 
Department  of  the  Army  (DA07528210167,  May 
11,  1984);  Arthur  F.  Ulrich  v.  U.S.  Postal  Service 
(NY07528310411,  May  4,  1984). 

1.312  Abuse  of  Leave 

1.313  Tardiness 

1.314  Efficiency  of  The  Service — Attendance 

Elsie  Hodgson  v.  Department  of  the  Air  Force 
(DE075282 10090,  May  11,  1984);  Grace  G.  Ramos 
v.  Department  of  the  Army  (DA07528210167,  May 
11,  1984);  Arthur  F . Ulrich  v.  U.S.  Postal  Service 
(NY07528310411,  May  4,  1984). 

1.315  Unlawful  Labor  Strikes 

1.3151  Air  Traffic  Controllers — 1981  PATCO  Strike 

1.3152  Other  Strikes — (Non-1981  Air  Traffic  Controller) 

1.320  Alcohol  and  Drug  Related 

Joseph  J . Cavallaro  v.  Department  of  Transporta- 
tion (NY07528210213,  May  17,  1984);  Maurice  K. 
McClain  v.  Department  of  the  Navy 
(PH075281 10723,  May  7,  1984);  William 
McDonald  v.  U.S.  Postal  Service 
( D A075283 1 0758,  May  11,  1984). 


1.321  On-Duty  Conduct 

Shirley  M.  Grady  v.  Department  of  the  Air  Force 
(DC075283 10827,  May  4,  1984). 

1.322  Off-Duty  Conduct 

Maurice  K.  McClain  v.  Department  of  the  Navy 
(PH075281 10723,  May  7,  1984). 

1.323  Efficiency  of  the  Service — Alcohol  and  Drug  Re- 

lated 

Shirley  M.  Grady  v.  Department  of  the  Air  Force 
(DC075283 10827,  May  4,  1984). 

1.330  Criminal  Conduct 

John  Farris  v.  Department  of  the  Air  Force 
(BN07528310114,  May  11,  1984). 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

1.3312  Criminal  Conviction 

1.3313  Acquittal 

Henry  S.  Pflanz  v.  Federal  Aviation  Administra- 
tion (AT07528310748,  May  25,  1984). 

1.332  Off-Duty  Conduct 

1.3321  Criminal  Charges 

1.3322  Criminal  Conviction 

1.3323  Acquittal 

Henry  S.  Pflanz  v.  Federal  Aviation  Administra- 
tion (AT075283 10748,  May  25,  1984). 

1.340  Dishonest  Work-Related  Conduct 

Charles  D.  Cline  v.  Department  of  Transportation 
(SF075281 11029,  May  17,  1984). 

1.341  Bribery 

1.342  Embezzlement 

1.343  Falsification 

Charles  D.  Cline  v.  Department  of  Transportation 
(SF07528111029,  May  17,  1984). 

1.3431  Medical  Records 

Michael  D.  Reynolds  v.  U.S.  Postal  Service 
(CH07528210396,  May  11,  1984). 

1.3432  Employment  Applications 

Peter  H.  Little  v.  Tennessee  Valley  Authority 
(AT075283 10465,  May  11,  1984). 

1.3433  Time  and  Work  Records 

Floyd  Wheat  v.  Veterans  Administration 

(AT07528210515,  May  25,  1984). 

1.344  Fraud 
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1.345  Misappropriation  and/or  Misuse  of  Government 

Property 

John  Farris  v.  Department  of  the  Air  Force 

(BN07528310114,  May  11,  1984);  George  Lelak  v. 
Department  of  Health  and  Human  Services 
(CH075281 10184,  May  17,  1984);  Ronald  B. 

Myers  v.  Department  of  the  Navy 
(SF07528310655,  May  17,  1984). 

1.346  Malfeasance  in  Office 

Peter  H.  Little  v.  Tennessee  Valley  Authority 
(AT07528310465,  May  11,  1984). 

1.348  Firearm,  Illegal  Weapons  Misuse 

1.350  Prohibited  Political  Activity 

1.360  Other  Work-Related  Charges 

1.361  Abuse  of  Authority 

Arthur  L.  Brown  v.  Department  of  Justice 

(CH07528210187,  May  8,  1984);  Henry  S.  Pflanz 
v.  Federal  Aviation  Administration 
(AT07528310748,  May  25,  1984). 

1.3611  Sexual  Harassment 

Riley  E . Jackson  v.  Veterans  Administration 
(DE07528210197,  May  25,  1984). 

1.3612  Prohibited  Discrimination 

1.362  Conflict  of  Interest 

1.363  Insubordination 

Arthur  L.  Brown  v.  Department  of  Justice 

(CH07528210187,  May  8,  1984);  Louis  J.  Cascio  v. 
General  Services  Administration 
(NY07528210661,  May  23,  1984);  Benito  E . Garcia 
v.  Veterans  Administration  (DA07528210215, 

May  21,  1984);  Elsie  Hodgson  v.  Department  of 
the  Air  Force  (DE07528210090,  May  11,  1984); 
Frances  L.  Hooton  v.  Department  of  the  Navy 
(AT075281 10658,  May  8,  1984). 

1.3631  Refusal  to  Accept  Reassignment 

1.364  Gross  Waste 

Louis  J.  Cascio  v.  General  Services  Administration 
(NY07528210661,  May  23,  1984). 

1.365  Creation  of  Danger  to  Public  Health  and  Safety 

Joseph  J.  Cavallaro  v.  Department  of  Transporta- 
tion (NY07528210213,  May  17,  1984);  Charles 
Thomas  v.  General  Services  Administration 
(PH07528210608,  May  17,  1984). 

1.366  Insolence 

Louis  J.  Cascio  v.  General  Services  Administration 
(NY07528210661,  May  23,  1984). 

1.3661  Abusive  Language 

Louis  J.  Cascio  v.  General  Services  Administration 
(NY07528210661,  May  23,  1984). 


1.367  Violence 

Joseph  J.  Cavallaro  v.  Department  of  Transporta- 
tion (NY07528210213,  May  17,  1984);  Charles 
Thomas  v.  General  Services  Administration 
(PH075282 10608,  May  17,  1984);  Sandrel  D. 
Tigner-Keir  v.  Department  of  Energy 
(SE07528110187,  May  11,  1984). 

1.368  Unauthorized  Activities 

George  Lelak  v.  Department  of  Health  and  Human 
Services  (CH075281 10184,  May  17,  1984). 

1.369  “Failure  To”  Charges 

Arthur  L.  Brown  v.  Department  of  Justice 

(CH07528210187,  May  8,  1984);  Paul  W.  Stalkfleet 
v.  U.S.  Postal  Service  (SL07528090055,  May  15, 
1984). 

1.370  Charges  Related  to  Off-Duty  Conduct 

Joseph  J.  Cavallaro  v.  Department  of  Transporta- 
tion (NY07528210213,  May  17,  1984);  Floyd 
Wheat  v.  Veterans  Administration 
(AT07528210515,  May  25,  1984). 

1.371  Efficiency  of  the  Service 

1.3711  Nexus 

Joseph  J.  Cavallaro  v.  Department  of  Transporta- 
tion (NY07528210213,  May  17,  1984);  John  Farris 
v.  Department  of  the  Air  Force  (BN07528310114, 
May  11,  1984);  Maurice  K.  McClain  v.  Depart- 
ment of  the  Navy  (PH075281 10723,  May  7,  1984). 

1.380  Classification  and  Qualifications  Requirements 

Steptoe  Wrenn  v.  Smithsonion  Institution 
(DC07528310718,  May  24,  1984). 

1.390  Performance-Related 

Louis  J . Cascio  v.  General  Services  Administration 
(NY07528210661,  May  23,  1984);  George  L.  King 
v.  U.S.  Postal  Service  (SE07528110183ADD,  May 
7,  1984). 

1.400  Board  Consideration  of  Penalties 

Arthur  L.  Brown  v.  Department  of  Justice 
(CH07528210187,  May  8,  1984);  Louis  J.  Cascio  v. 
General  Services  Administration 
(NY07528210661,  May  23,  1984);  John  W.  Clarke 
v.  Department  of  Transportation 
(PH075281F0978,  May  2,  1984);  Charles  D.  Cline 
v.  Department  of  Transportation  (SF07528111029, 
May  17,  1984);  Rafael  Flores , Jr.  v.  General  Serv- 
ices Administration  (SF07528210576,  May  7, 
1984);  Benito  E . Garcia  v.  Veterans  Administra- 
tion (DA07528210215,  May  21,  1984);  Shirley  M. 
Grady  v.  Department  of  the  Air  Force 
(DC07528310827,  May  4,  1984);  Elsie  Hodgson  v. 
Department  of  the  Air  Force  (DE07528210090, 
May  11,  1984);  Riley  E.  Jackson  v.  Veterans  Ad- 
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1.410 


1.420 


1.430 


1.510 

1.511 


1.512 


ministration  (DE07528210197,  May  25,  1984); 
George  Lelalc  v.  Department  of  Health  and  Hu- 
man Services  (CH075281 10184,  May  17,  1984); 
James  E.  McClendon  v.  Department  of  the  Navy 
(SF07528310786,  May  17,  1984);  Maurice  K. 
McClain  v.  Department  of  the  Navy 
(PH075281 10723,  May  7,  1984);  Henry  S.  Pflanz 
v.  Federal  Aviation  Administration 
(AT075283 10748,  May  25,  1984);  Grace  G.  Ramos 
v.  Department  of  the  Army  (DA07528210167,  May 
11,  1984);  Arthur  F . Ulrich  v.  U.S.  Postal  Service 
(NY07528310411,  May  4,  1984);  Floyd  Wheat  v. 
Veterans  Administration  (AT07528210515,  May 
25,  1984). 

Mitigation  of  Penalty 

Arthur  L.  Brown  v.  Department  of  Justice 
(CH07528210187,  May  8,  1984);  John  W.  Clarke  v. 
Department  of  Transportation  (PH075281F0978, 
May  2,  1984);  Shirley  M.  Grady  v.  Department  of 
the  Air  Force  (DC075283 10827,  May  4,  1984); 
Maurice  K.  McClain  v.  Department  of  the  Navy 
(PH075281 10723,  May  7,  1984);  Arthur  F . Ulrich 
v.  U.S.  Postal  Service  (NY0752831041 1,  May  4, 
1984);  Floyd  Wheat  v.  Veterans  Administration 
(AT07528210515,  May  25,  1984). 

Prior  Disciplinary  Record 

Louis  J.  Cascio  v.  General  Services  Administration 
(NY07528210661,  May  23,  1984);  Rafael  Flores, 
Jr.  v.  General  Services  Administration 
(SF07528210576,  May  7,  1984);  Riley  E.  Jackson 
v.  Veterans  Administration  (DE07528210197, 

May  25,  1984);  James  E . McClendon  v.  Depart- 
ment. of  the  Navy  (SF07528310786,  May  17,  1984); 
Michael  D.  Reynolds  v.  U.S.  Postal  Service 
(CH075282 10396,  May  11,  1984);  Arthur  F.  Ulrich 
v.  U.S.  Postal  Service  (NY07528310411,  May  4, 
1984). 

Disparate  Treatment  of  Similarly  Situated  Em- 
ployees 

George  Lelak  v.  Department  of  Health  and  Human 
Services  (CH07528110184,  May  17,  1984). 

1.500  Procedural  Rights  in  Adverse  Actions 

Notice 

Crime  Provision 

John  Farris  v.  Department  of  the  Air  Force 
(BN07528310114,  May  11,  1984);  Rose  L.  Morris 
v.  Department  of  the  Navy  (PH07528310332,  May 
11,  1984). 

Emergency  Suspension  During  Notice  Period 

Rose  L.  Morris  v.  Department  of  the  Navy 
(PH075283 10332,  May  11,  1984);  Sandrel  D. 
Tigner-Keir  v.  Department  of  Energy 
(SE075281 10187,  May  11,  1984). 


1.513  Reasons 

Henry  S.  Pflanz  v.  Federal  Aviation  Administra- 
tion (AT075283 10748.  May  25,  1984). 

1.520  Reply 

1.521  Written  Reply 

1.522  Oral  Reply 

1.530  Review  of  Materials  on  Which  Action  Based 

John  Farris  v.  Department  of  the  Air  Force 
(BN075283101 14,  May  11,  1984). 

1.540  Right  to  Representation 

1.550  Proposing  and  Deciding  Official 

Dale  A.  Monroe  v.  Department  of  the  Treasury 
(CH07528310112,  May  11,  1984). 

1.560  Appeal  to  Merit  Systems  Protection  Board 

1.561  Burden  of  Proof 

Elsie  Hodgson  v.  Department  of  the  Air  Force 
(DE075282 10090,  May  11,  1984);  George  Lelak  v. 
Department  of  Health  and  Human  Services 
(CH075281 10184,  May  17,  1984);  Charles  Thomas 
v.  General  Services  Administration 
(PH075282 10608,  May  17,  1984). 

1.562  Efficiency  of  the  Service — Generally 

Charles  D.  Cline  v.  Department  of  Transportation 
(SF075281 11029,  May  17,  1984);  Maurice  K. 
McClain  v.  Department  of  the  Navy 
(PH075281 10723,  May  7,  1984);  Charles  Thomas 
v.  General  Services  Administration 
(PH0752821608,  May  17,  1984). 

1.570  Decision 

1.600  Defenses 

Benito  E.  Garcia,  v.  Veterans  Administration 
(DA07528210215,  May  21,  1984);  Jesse  J . Johnson 
v.  Department  of  the  Army  (PH07528310406,  May 
11,  1984). 

1.610  Stale  Charges 

1.620  Mental  Condition 

Frances  L.  Hooton  v.  Department  of  the  Navy 
(AT075281 10658,  May  8,  1984). 

1.630  Animus 

Elsie  Hodgson  v.  Depart  ment  of  the  Air  Force 
(DE075282 10090,  May  11,  1984). 

1.640  Coercion  or  Duress 

F . William  Eikenberry  v.  Department  of  Education 
( D E075282 10252,  May  7,  1984);  George  Lelak  v. 
Department  of  Health  and  Human  Services 
(CH075281 10184,  May  17,  1984);  Rueben 
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Santistevan  v.  U.S.  Postal  Service 
(DE07528210272  May  7,  1984). 

1.650  Affirmative  Defenses 

Beverly  Boyd  v.  Veterans  Administration 
(CH075281 10732,  May  15,  1984);  Elsie  Hodgson  v. 
Department  of  the  Air  Force  (DE07528210090, 
May  11,  1984);  William  M.  Kitching  v.  Depart- 
ment of  Health  and  Human  Services 
(DC03518210451,  May  11,  1984);  George  Lelak  v. 
Department  of  Health  and  Human  Services 
(CH07528110184,  May  17,  1984);  Peter  H.  Little  v. 
Tennessee  Valley  Authority  (AT075283 10465, 

May  11,  1984);  Grace  G.  Ramos  v.  Department  of 
the  Army  (DA07528210167,  May  11,  1984);  Arthur 
E . Wade  v.  Department  of  Health  and  Human 
Services  (DC531D8310393,  May  17,  1984). 


2.000000  Constitutionality 

2.100  Due  Process 

2.110  Liberty  Rights  or  Interest 

2.120  Property  Rights  or  Interest 

2.130  Requisite  Administrative  Procedures 

2.200  Criminal  Constitutional  Considerations 

Maurice  K.  McClain  v.  Department  of  the  Navy 
(PH075281 10723,  May  7,  1984). 

2.210  Self-Incrimination 

William  McDonald  v.  U.S.  Postal  Service 
(DA07528310758,  May  11,  1984). 

2.220  Right  to  Counsel 

2.230  Double  Jeopardy 

2.240  Search  and  Seizure 

Maurice  K.  McClain  v.  Department  of  the  Navy 
(PH075281 10723,  May  7,  1984). 

2.300  First  Amendment  Freedoms 

2.310  Freedom  of  Speech 

2.311  Relation  to  Efficiency  of  the  Service 

2.3111  Defamation 

2.312  Balancing  Test 

2.313  Mixed  Motive 

2.320  Freedom  of  Religion 

2.321  Relation  to  Efficiency  of  the  Service 

2.3211  Free  Exercise 

2.3212  Establishment 

2.400  Right  To  Privacy 
3.000000  Discrimination 
3.100  Prohibited  Discrimination 

3.110  Age  Discrimination 

Elsie  Hodgson  v.  Department  of  the  Air  Force 


(DE075282 10090,  May  11,  1984);  William  M. 
Kitching  v.  Department  of  Health  and  Human 
Services  (DC03518210451,  May  11,  1984). 

3.111  Age  Discrimination  in  Employment  Act  of  1967,  29 
U.S.C.  631,  633a 

3.120  Race,  Color,  and  National  Origin  Discrimination 

Arthur  E.  Wade  v.  Department  of  Health  and  Hu- 
man Services  (DC531D8310393,  May  17,  1984). 

3.121  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130  Handicap  Discrimination 

3.131  Handicapping  Condition 

3.1311  Physical  Disability 

Aaron  Mallard  v.  Department  of  the  Navy 
(SF03518120861,  May  25,  1984);  Paul  W. 

Stalkfleet  v.  U.S.  Postal  Service  (SL07528090055, 
May  15,  1984). 

3.1312  Mental  Disability 

3.1313  Alcoholism  and  Drug  Abuse 

Rafael  Flores , Jr.  v.  General  Services  Administra- 
tion (SF07528210576,  May  7,  1984). 

3.132  Rehabilitation  Act  of  1973,  29  U.S.C.  791 

3.1321  Reasonable  Accommodation 

Rafael  Flores,  Jr.  v.  General  Services  Administra- 
tion (SF07528210576,  May  7,  1984);  Aaron  Mal- 
lard v.  Department  of  the  Navy  (SF03518120861, 
May  25,  1984);  Paul  W.  Stalkfleet  v.  U.S.  Postal 
Service  (SL07528090055,  May  15,  1984). 

3.13211  Undue  Harship 

Paul  W.  Stalkfleet  v.  U.S.  Postal  Service 
(SL07528090055,  May  15,  1984). 

3.1322  Rehabilitation 

3.133  Qualified  Handicapped  Employee 

Paul  W.  Stalkfleet  v.  U.S.  Postal  Service 
(SL07528090055,  May  15,  1984). 

3.140  Sex  Discrimination 

3.141  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142  Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143  Sexual  Preference 

3.144  Sexual  Harassment 

Riley  E.  Jackson  v.  Veterans  Administration 
(DE07528210197,  May  25,  1984). 

3.150  Religious  Discrimination 

3.151  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.160  Marital  Status  Discrimination 

3.170  Discrimination  on  the  Basis  of  Political  Affilia- 

tion 

3.200  Disparate  Treatment  of  Similarly  Situated 
Employees 

William  M.  Kitching  v.  Department  of  Health  and 
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Human  Services  (DC03518210451,  May  11,  1984); 
George  Lelak  v.  Department  of  Health  and.  Hu- 
man Services  (CH075281 10184,  May  17,  1984). 

3.300  Affirmative  Action 

3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burdens  of  Proof 

Rafael  Flores , Jr.  v.  General  Services  Administra- 
tion (SF075282 10576,  May  7,  1984);  Elsie 
Hodgson  v.  Department  of  the  Air  Force 
(DE07528210090,  May  11,  1984);  William  M. 
Hitching  v.  Department  of  Health  and  Human 
Services  (DC03518210451,  May  11,  1984). 

3.410  Prima  Facie  Case 

Joseph  J.  Cavallaro  v.  Department  of  Transporta- 
tion (NY07528210213,  May  17,  1984);  Elsie 
Hodgson  v.  Department  of  the  Air  Force 
(DE075282 10090,  May  11,  1984);  Paul  W. 
Stalkfleet  v.  U.S.  Postal  Service  (SL07528090055, 
May  15,  1984);  Arthur  E . Wade  v.  Department  of 
Health  and  Human  Services  (DC531D8310393, 
May  17,  1984). 

3.420  Legitimate  Non-Discriminatory  Reason 

Elsie  Hodgson  v.  Department  of  the  Air  Force 
(DE075282 10090,  May  11,  1984). 

3.430  Pretext 

Elsie  Hodgson  v.  Department  of  the  Air  Force 
(DE075282 10090,  May  11,  1984). 

4.000000  Evidence 


4.100  Admissibility 

4.110  Prehearing  Evidence 

4.111  Admissions 

4.112  Affidavits 

Paul  W.  Stalkfleet  v.  U.S.  Postal  Service 
(SL07528090055,  May  15,  1984). 

4.113  Evidence  Obtained  Through  Discovery 

4.1131  Depositions 

4.1132  Interrogatories 

4.1133  Documents 

4.114  Best  Evidence 

4.115  Polygraphs 

4.116  Handwriting 

4.120  Testimony 

4.121  Relevancy 

Beverly  Boyd  v.  Veterans  Administration 
(CH075281 10732,  May  15,  1984);  Elsie  Hodgson  v. 
Department  of  the  Air  Force  (DE07528210090, 


May  11,  1984);  Riley  E.  Jackson  v.  Veterans  Ad- 
ministration (DE075282 10197,  May  25,  1984); 
Christopher  W.  Perkins.  Jr.  v.  Veterans  Admin- 
istration (CH07528210618,  May  25,  1984). 

4.122  Materiality 

Merlin  E . Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4. 
1984);  Joseph  J . Cavallaro  v.  Department  of 
Transportation  (NY07528210213,  May  17,  1984); 
John  G.  Hagmeyer  v.  Department  of  the  Treasury 
(DC075283101 14,  May  11,  1984);  Charles  W 
Johnson  v.  Veterans  Administration 
(DA075282 10326,  May  7,  1984);  Peter  H.  Little  v. 
Tennessee  Valley  Authority  (AT075283 10465, 

May  11,  1984). 

4.123  Privileged  Matter 

4.124  Hearsay 

Joseph  J.  Cavallaro  v.  Department  of  Transporta- 
tion (NY07528210213,  May  17,  1984);  William 
McDonald  v.  U.S.  Postal  Service 
(DA075283 10758,  May  11,  1984). 

4.125  Credibility 

Charles  D.  Cline  v.  Department  of  Transportation 
(SF075281 11029,  May*  17,  1984);  Shirley  M.  Grady 
v.  Department  of  the  Air  Force  (DC07528310827, 
May  4,  1984);  Ronald  E.  Hobby  v.  Department  of 
the  Treasury  (DC315H801021 1 , May  11,  1984); 
Riley  E . Jackson  v.  Veterans  Administration 
(DE07528210197,  May  25,  1984);  Charles  W. 
Johnson  v.  Veterans  Administration 
(DA07528210326,  May  7,  1984);  Jesse  J . Johnson 
v.  Department  of  the  Army  (PH07528310406,  May 
11,  1984);  George  Lelak  v.  Department  of  Health 
and  Human  Services  (CH07528110184,  May  17, 
1984);  Peter  H.  Little  v.  Tennessee  Valley  Au- 
thority (AT07528310465,  May  11,  1984);  Joseph 
M.  May  v.  Interstate  Commerce  Commission 
(DC03518211267,  May  11,  1984);  Ronald  B.  Myers 
v.  Department  of  the  Navy  (SF07528310655,  May 
17,  1984);  Henry  S.  Pflanz  v.  Federal  Aviation 
Administration  (AT07528310748,  May  25,  1984); 
Special  Counsel  v.  James  C.  Cummings 
(HQ12068210019,  *May  15,  1984);  Paul  W. 
Stalkfleet  v.  U.S.  Postal  Service  (SL07528090055, 
May  15,  1984);  Floyd  Wheat  v.  Veterans  Adminis- 
tration (AT07528210515,  May  25,  1984);  George  S. 
Yencho  v.  Office  of  Personnel  Management 
(DA831L8210709,  May  7,  1984). 

4.126  Perjury 

George  Lelak  v.  Department  of  Health  and  Human 
Services  (CH075281 10184,  May  17,  1984). 

4.127  Probative  Value 

William  McDonald  v.  U.S.  Postal  Service 
(DA07528310758,  May  11,  1984);  Della  Pickard  v. 
Department  of  the  Navy  (DC07528310919,  May  23, 
1984);  George  S.  Yencho  v.  Office  of  Personnel 
Management  (DA831L8210709,  May  7,  1984). 
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4.128  Circumstantial  Evidence 

Benito  E.  Garcia  v.  Veterans  Administration 
(DA07528210215,  May  21,  1984). 

4.129  Opinion 

George  S.  Yencho  v.  Office  of  Personnel  Manage- 
ment (DA831L8210709,  May  7,  1984). 

4.130  Official  Notice 

4.131  Facts 

4.132  Documents 

4.140  Evidence  of  Prior  Disciplinary  Actions 

Beverly  Boyd  v.  Veterans  Administration 
(CH07528110732,  May  15,  1984). 

4.150  Stipulations 

Bessie  M.  Amiri,  et  al.  v.  Department  of  the  Inte- 
rior (DA03518310766,  May  23,  1984). 

4.200  Burdens  of  Proof 

Rudolph  Koch  v.  Office  of  Personnel  Management 
(DE08318210193,  May  7,  1984);  Arthur  E.  Wade 
v.  Department  of  Health  and  Human  Services 
(DC531D8310393,  May  17,  1984). 

4.210  Preponderance  of  the  Evidence 

Elsie  Hodgson  v.  Department  of  the  Air  Force 
(DE07528210090,  May  11,  1984);  Charles  W. 
Johnson  v.  Veterans  Administration 
(DA07528210326,  May  7,  1984);  Special  Counsel 
v.  James  C.  Cummings  (HQ12068210019,  May  15, 
1984). 

4.211  Agency  Burden 

Riley  E.  Jackson  v.  Veterans  Administration 
(DE07528210197,  May  25,  1984);  Charles  W. 
Johnson  v.  Veterans  Administration 
(DA07528210326,  May  7,  1984);  William 
McDonald  v.  U.S.  Postal  Service 
(DA07528310758,  May  11,  1984);  Ayub  K. 
Ommaya  v.  National  Institutes  of  Health 
(DC531D8010316,  May  30,  1984);  Neda  M.  Taylor 
v.  U.S.  Coast  Guard  (DC03518110788,  May  7, 
1984). 

4.212  Appellant’s  Burden 

Vernon  Nabors  v.  Office  of  Personnel  Management 
(AT831L81 10036,  May  15,  1984);  George  S. 

Yencho  v.  Office  of  Personnel  Management 
(DA831L8210709,  May  7,  1984). 

4.220  Substantial  Evidence 

4.230  Arbitrary,  Capricious,  or  Abuse  of  Discretion 

4.240  Reasonable  Grounds  to  Believe 

4.250  Burden  of  Persuasion 

Rafael  Flores,  Jr.  v.  General  Services  Administra- 


tion (SF07528210576,  May  7,  1984);  Neda  M. 
Taylor  v.  U.S.  Coast  Guard  (DC03518110788, 

May  7,  1984). 

4.260  Burden  of  Going  Forward 

4.300  Harmful  Error 

Lorna  G.  Laswell  v.  Office  of  Personnel  Manage- 
ment (DA831L8310620,  May  25,  1984);  Willie  Poe 
v.  Small  Business  Administration 
(PH03518210477,  May  17,  1984). 

4.310  Agency  Procedures 

Kenneth  N . Allen,  et  al.  v.  Department  of  the  Inte- 
rior (SF03518010532,  May  17,  1984);  Bessie  M. 
Amiri,  et  al  v.  Department  of  the  Interior,  Bu- 
reau of  Indian  Affairs  (DA03518310766,  May  23, 
1984);  Merlin  E . Beatty  v.  Department  of  Hous- 
ing and  Urban  Development  (DC04328210433, 
May  4,  1984);  Arthur  L.  Brown  v.  Department  of 
Justice  (CH07528210187,  May  8,  1984);  Joseph  J. 
Cavallaro  v.  Department  of  Transportation 
(NY07528210213,  May  17,  1984);  John  Farris  v. 
Department  of  the  Air  Force  (BN07528310114, 
May  11,  1984);  Ronald  E.  Hobby  v.  Department  of 
the  Treasury  (DC315H8010211,  May  11,  1984); 
Elsie  Hodgson,  v.  Department  of  the  Air  Force 
(DE07528210090,  May  11,  1984);  Frances  L. 
Hooton  v.  Department  of  the  Navy 
(AT075281 10658,  May  8,  1984);  Charles  W. 
Johnson  v.  Veterans  Administration 
(DA07528210326,  May  7,  1984);  Raymond  H. 
Kentner  v.  National  Transportation  Safety  Board 
(CH03518210465,  May  11,  1984);  George  L.  King 
v.  U.S.  Postal  Service  (SE07528110183ADD,  May 
7,  1984);  George  Lelak  v.  Department  of  Health 
and  Human  Services  (CH07528110184,  May  17, 
1984);  Gloria  Marley  v.  U.S.  Postal  Service 
(CH03538310286,  May  11,  1984);  Joseph  M.  May 
v.  Interstate  Commerce  Commission 
(DC03518211267,  May  11,  1984);  James  E. 
McClendon  v.  Department  of  the  Navy 
(SF07528310786,  May  17,  1984);  Dale  A.  Monroe 
v.  Department  of  the  Treasury  (CH07528310112, 
May  11,  1984);  Roger  D.  Rossebo  v.  Defense  Lo- 
gistics Agency  (CH07528310355,  May  7,  1984); 
Sandrel  D.  Tigner-Keir  v.  Department  of  Energy 
(SE07528110187,  May  11,  1984). 

4.320  Presiding  Official’s  Ruling 

Bessie  M.  Amiri,  et  al.  v.  Department  of  the  Inte- 
rior, Bureau  of  Indian  Affairs  (DA03518310766, 
May  23,  1984);  Norman  Barton  v.  Department  of 
Education  (SF03518210425,  May  7,  1984);  Robert 
K.  Bodrick,  et  al.  v.  Government  of  the  District  of 
Columbia  (DC03518190002ADD,  May  10,  1984); 
Beverly  Boyd  v.  Veterans  Administration 
(CH07528110732,  May  15,  1984);  Arthur  L.  Brown 
v.  Department  of  Justice  (CH07528210187,  May  8, 
1984);  Cornell  Burris  v.  Department  of  the  Army 
(CH34438410005,  May  21,  1984);  Theodore 
Callahan  v.  Department  of  the  Navy 
(DC04328310028,  May  11,  1984);  Louis  J.  Cascio 
v.  General  Services  Administration 
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(NY07528210661,  May  23,  1984);  Joseph  J. 
Cavallaro  v.  Department  of  Transportation 
(NY07528210213,  May  17,  1984);  John  Farris  v. 
Department  of  the  Air  Force  (BN075283101 14, 

May  11,  1984);  Benito  E . Garcia  v.  Veterans  Ad- 
ministration (DA07528210215,  May  21,  1984); 
Shirley  M . Grady  v.  Department  of  the  Air  Force 
(DC075283 10827,  May  4,  1984);  Francis  V.  Hart 
v.  Department  of  Commerce  (BN07528310108, 

May  7,  1984);  David  L.  Head , et  al.  v.  Depart- 
ment of  Labor  (DE03518210099,  May  15,  1984); 

Elsie  Hodgson  v.  Department  of  the  Air  Force 
(DE07528210090,  May  11,  1984);  Riley  E . Jackson 
v.  Veterans  Administration  (DE07528210197, 

May  25,  1984);  Jesse  J.  Johnson  v.  Department  of 
the  Army  (PH07528310406,  May  11,  1984); 

Raymond  H.  Kentner  v.  National  Transportation 
Safety  Board  (CH03518210465,  May  11,  1984); 

Gene  R.  Lewis  v.  Office  of  Personnel  Manage- 
ment (AT831L8310168,  May  17,  1984);  Joseph  M. 
May  v.  Interstate  Commerce  Commission 
(DC03518211267,  May  11,  1984);  Chester  V. 
McKenzie  v.  Government  of  the  District  of  Colum  - 
bia (DC03518010084ADD,  May  10,  1984);  William 
J . McMonagle  v.  Bureau  of  Alcohol,  Tobacco , and 
Firearms  (PH07528310070,  May  11,  1984);  Dale 
A.  Monroe  v.  Department  of  the  Treasury 
(CH07528310112,  May  11,  1984);  Ronald  B.  Myers 
v.  Department  of  the  Navy  (SF07528310655,  May 
17,  1984);  Vernon  Nabors  v.  Office  of  Personnel 
Management  (AT831L81 10036,  May  15,  1984); 
Gerald  L.  Naekel  v.  Department  of  Transporta- 
tion (DE07528210125,  May  23,  1984);  Christopher 
W.  Perkins , Jr.  v.  Veterans  Administration 
(CH07528210618,  May  25,  1984);  Della  Pickard  v. 
Department  of  the  Navy  (DC07528310919,  May  23, 
1984);  Sidney  Preny  v.  Internal  Revenue  Service 
(PH531D8310786,  May  8,  1984);  Bille  C.  Rae  v. 
Office  of  Personnel  Management 
(DC831L8211416,  May  4,  1984);  Michael  D. 
Reynolds  v.  U.S.  Postal  Service  (CH07528210396, 
May  11,  1984);  Rueben  Santistevan  v.  U.S.  Postal 
Service  (DE07528210272,  May  7,  1984);  Special 
Counsel  v.  James  C.  Cummings  (HQ12068210019, 
May  15,  1984);  Paul  W.  Stalkfleet  v.  U.S.  Postal 
Service  (SL07528090055,  May  15,  1984);  Charles 
Thomas  v.  General  Services  Administration 
(PH07528210608,  May  17,  1984);  Arthur  E . Wade 
v.  Department  of  Health  and  Human  Services 
(DC531D8310393,  May  17,  1984). 

5.000000  Freedom  of  Information,  Privacy,  and  Sunshine 

Acts 

5.100  Sunshine  Act 
5.200  Freedom  of  Information  Act 

5.210  Exemptions 

5.211  Internal  Personnel  Rules  and  Practices 

5.212  Statutory  Exemptions 

5.213  Inter-  and  Intra-Agency  Memoranda  and  Letters 

5.214  Personnel  and  Medical  Files 

5.300  Privacy  Act 

5.310  Form  of  Request 


5.320  Denial  of  Access 

5.321  Appeal  Right 

6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  Under  the  Federal 

Employee  Flexible  and  Compressed  Work  Sched- 

ules Act 

6.114  Administrative  Law  Judges 

Joseph  M.  May.  v.  Interstate  Commerce  Commis- 
sion (DC0351821 1267,  May  11,  1984);  Social  Secu- 
rity Administration  v.  Stanley  M.  Balaban, 
Administrative  Law  Judge  (HQ075218210014, 
May  15,  1984). 

6.120  Appellate  Jurisdiction 

John  G.  Hutchison  v.  Department  of  Health  and 
Human  Services  (DC03518210191,  May  11.  1984); 
Jesse  .7.  Johnson  v.  Department  of  the  Army 
(PH07528310406,  May  11,  1984);  Charles  Thomas 
v.  General  Services  Administration 
(PH07528210608,  May  17,  1984);  Steptoe  Wrenn  v. 
Smithonian  Institution  (DC07528310718,  May  24, 
1984). 

6.121  Adverse  Actions 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

James  P . Murray  v.  Nuclear  Regulatory  Commis- 
sion (DC03177990009,  May  11,  1984). 

6.124  Discrimination  Cases 

Linda  Bobo  v.  Department  of  the  Interior 
(CH07528310130,  May  7,  1984);  Chizuko 
Ishimatsu  v.  Department  of  the  Interior 
DE07528310130,  May  11,  1984). 

6.1241  Equal  Employment  Opportunity  Commission 

Aaron  Mallard  v.  Department  of  the  Navy 
(SF03518120861,  May  25,  1984). 

6.1242  Mixed  Cases 

Linda  Bobo  v.  Department  of  the  Interior 
(CH07528310130,  May  7,  1984). 

6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

Rueben  Santistevan  v.  U.S.  Postal  Service 
(DE07528210272,  May  7,  1984);  Charles  Thomas 
v.  General  Services  Administration 

(PH075282 10608,  May  17,  1984). 

6.1251  Position  Classification 
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6.500  Enforcement 


Norman  Barton  v.  Department  of  Education 
(SF03518210425,  May  7,  1984);  Steptoe  Wrenn  v. 
Smithsonion  Institution  (DC07528310718,  May 
24,  1984). 

6.1252  Promotion 

6.1253  Performance  Ratings 

Cornell  Burris  v.  Department  of  the  Army 
(CH34438410005,  May  21,  1984). 

6.1254  Reassignment 

Arthur  L.  Brown  v.  Department  of  Justice 
(CH07528210187,  May  8,  1984);  F.  William 
Eikenberry  v.  Department  of  Education 
(DE07528210252,  May  7,  1984);  Clayton  R.  Sarver 
v.  Department  of  the  Treasury 
(SF07528210370ADD,  May  8,  1984). 

6.1255  Reinstatement 

6.1256  Reprisal 

Sidney  Preny  v.  Internal  Revenue  Service 

(PH531D8310786,  May  8,  1984). 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

Sidney  Preny  v.  Internal  Revenue  Service 
(PH531D8310786,  May  8,  1984). 

6.128  Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 

6.400  Office  of  Personnel  Management 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984). 

6.410  Intervention 

6.420  Rules  and  Regulations 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984);  James  P. 
Murray  v.  Nuclear  Regulatory  Commission 
(DC03177990009,  May  11,  1984);  Roger  D. 
Rossebo  v.  Defense  Logistics  Agency 
(CH07528310355,  May  7,  1984). 


Francis  V.  Hart  v.  Department  of  Commerce 
(BN07528310108,  May  7,  1984);  Clayton  R.  Sarver 
v.  Department  of  the  Treasury 
(SF07528210370ADD,  May  8,  1984). 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

Francis  V.  Hart  v.  Department  of  Commerce 
(BN07528310108,  May  7,  1984);  Clayton  R.  Sarver 
v.  Department  of  the  Treasury 
(SF07528210370ADD,  May  8,  1984). 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

6.710  Mootness 

Stephen  P.  Alex , et  al.  v.  Federal  Aviation  Admin- 
istration (DA075283F0224,  May  25,  1984); 

Thomas  B.  Avis,  et  al.  v.  Federal  Aviation  Ad- 
ministration (DA075283F0431,  May  25,  1984); 
Harry  M.  Clark,  et  al.  v.  Federal  Aviation  Ad- 
ministration (DA075283F0091,  May  25,  1984); 
Barbara  A.B.  Jeffress  v.  Office  of  Personnel  Man- 
agement (DC08318310611,  May  15,  1984);  Clayton 
R.  Sarver  v.  Department  of  the  Treasury 
(SF07528210370ADD,  May  8,  1984). 

6.720  Ripeness 

6.730  Real  Party  in  Interest 

6.740  Case  or  Controversy 

Barbara  A.B.  Jeffress  v.  Office  of  Personnel  Man- 
agement (DC08318310611,  May  15,  1984);  Lorna 
G.  Laswell  v.  Office  of  Personnel  Management 
(DA831L83 10620,  May  25,  1984). 

6.800  Savings  Provision  (5  U.S.C.  1101  Note) 

6.900  Statutory  Construction  of  the  Civil  Service  Reform 
Act  of  1978 

Chester  V.  McKenzie  v.  Government  of  the  District 
of  Columbia  (DC03518010084ADD,  May  10,  1984); 
James  P.  Murray  v.  Nuclear  Regulatory  Com- 
mission (DC03177990009,  May  11,  1984). 

7.000000  Labor  Management  Relations 

7. 100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collective 

Bargaining  Agreements 

7.111  Exclusion  of  Specific  Matters  from  Negotiated  Pro- 

cedures 
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7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

Sidney  Preny  v.  Internal  Revenue  Service 

(PH531D8310786,  May  8,  1984). 

7.1132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor  Or- 

ganization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Services  Impasse  Panel 

7.317  Enforcement  of  Regulations  in  Conflict  with  Prior 

Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  Any  Provision  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Right 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Dis- 

charge of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decision 

7.3261  Federal  Service  Impasses  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 


7.328  Failure  to  Comply  with  any  Provision  of  Title  5. 
Chapter  71 

7.400  Collective  Bargaining  Agreements 

7.410  Enforcement  of  Provisions 

7.420  Right  to  Representation 

7.430  Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 

8.100  Administrative  Law  Judge 

8.110  Original  Jurisdiction  Action 

8.111  Removal 

Social  Security  Administration  v.  Stanley  M . 
Balaban,  Administrative  Law  Judge 
(HQ0752 18210014,  May  15,  1984). 

8.112  Suspension 

8.113  Reduction  in  Grade 

8.114  Reduction  in  Pay 

8.115  Furlough  of  30  Days  or  Less 

8.120  Good  Cause 

Social  Security  Administration  v.  Stanley  M. 
Balaban , Administrative  Law  Judge 
(HQ0752 182 10014.  May  15,  1984). 

8.121  Conduct  and  Demeanor/Judicial  Temperament 

8.122  Bias 

8.200  Particular  Federal  Entities 

8.210  United  States  Postal  Service 

8.211  Preference  Eligibles 

8.212  90  Day  Probation  Period 

8.213  Alcohol  Rehabilitation  Program 

8.220  Postal  Rate  Commission 

8.230  Law  Enforcement  Personnel 

Arthur  L.  Brown  v.  Department  of  Justice 
(CH07528210187,  May  8,  1984);  Shirley  M.  Grady 
v.  Department  of  the  Air  Force  (DC07528310827, 
May  4,  1984);  Clayton  R.  Sarverv.  Department  of 
the  Treasury  (SF0’7528210370ADD,  May  8.  1984). 

8.231  Federal  Bureau  of  Investigation 

8.240  Intelligence  Agencies 

8.250  General  Accounting  Office 

8.260  Non-Appropriated  Fund  Activities 

8.270  Government  Corporations 

8.280  National  Guard  and  Air  Force 

8.290  Air  Traffic  Controllers 

8.291  PATCO  Strike  of  1981 

8.2911  Elements 

8.29111  Occurrence  of  Strike — Proof 

8.291111  Official  Notice 

8.291112  Other  Proof 

8.29112  Lawfulness  of  Strike 

8.29113  Participation  in  Strike — Proof 

John  W.  Clarke  v.  Department  of  Transportation 
(PH075281F0978,  May  2,  1984). 
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8.291131 

8.291132 
8.2912 

8.29121 

8.29122 

8.29123 


8.29124 

8.29125 


8.291251 

8.291252 

8.291253 

8.2913 

8.29131 

8.291311 

8.291312 

8.291313 

8.29132 

8.29133 

8.29134 

8.29135 

8.291351 

8.291352 

8.2914 


8.29141 

8.29142 


8.29143 

8.29144 

8.29145 

8.2915 

8.2916 
8.292 


Prima  Facie  Case 
Additional  Proof 
Procedural  Rights 
Notice 
Response 

Suspension  During  Notice  Period 

Stephen  P.  Alex , et  al.  v.  Federal  Aviation  Admin- 
istration (DA075283F0224,  May  25,  1984); 
Thomas  B.  Avis,  et  al.  v.  Federal  Aviation  Ad- 
ministration (DA075283F0431,  May  25,  1984); 
Harry  M.  Clark,  et  al.  v.  Federal  Aviation  Ad- 
ministration (DA075283F0091,  May  25,  1984). 

Pre-Termination  Hearing 

Appeal  to  Merit  Systems  Protection  Board 

Stephen  P.  Alex,  et  al.  v.  Federal  Aviation  Admin- 
istration (DA075283F0224,  May  25,  1984);  Charles 
Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984);  Thomas  B. 
Avis,  et  al.  v.  Federal  Aviation  Administration 
(DA075283F0431,  May  25,  1984);  Harry  M.  Clark, 
et  al.  v.  Federal  Aviation  Administration 
(DA075283F0091,  May  25,  1984). 

Consolidation 
Evidence  Exclusion 
Summary  Judgment 
Defenses 
Procedural  Error 
Command  Influence 
Crime  Provision  Invocation 
Other  Error 
Coercion 

Hazardous  Conditions 
Lockout 

Authorized  Leave 
PATCO  Agreement 
Cancellation  Notice 

Merit  System^  Protection  Board  Consideration  of 
Penalties 

John  W.  Clarke  v.  Department  of  Transportation 
(PH075281F0978,  May  2,  1984). 

Review  Authority 
Reasonableness 

John  W.  Clarke  v.  Department  of  Transportation 
(PH075281F0978,  May  2,  1984). 

Disparate  Treatment 
Adverse  Inference 
Efficiency  of  the  Service 
Unfair  Labor  Practice 
Prohibited  Personnel  Practice 
Other  Issues 

George  S.  Yencho  v.  Office  of  Personnel  Manage- 
ment (DA831L82 10709,  May  7,  1984). 


8.300  Special  Situations 

8.310  Applicants 

Roger  D.  Rossebo  v.  Defense  Logistics  Agency 
(CH07528310355,  May  7,  1984). 

8.320  Probationary  Employees 

Ronald  E . Hobby  v.  Department  of  the  Treasury 
(DC315H8010211,  May  11,  1984). 

8.321  Post-Appointment  Reasons 

8.3211  Determining  Completion  of  Probation 

Tommy  J . Hewitt  v.  Internal  Revenue  Service 
(SL315H8310193,  May  8,  1984). 

8.3212  Absent  Allegation  of  Partisan  Political  or  Marital 

Status  Discrimination 

8.3213  Allegations  of  Handicap  Discrimination 

8.3214  Allegations  of  Race  Discrimination 

8.3215  Allegations  of  Religious  Discrimination 

8.3216  Allegations  of  Sex  Discrimination 

8.3217  Allegations  of  Prohibited  Personnel  Practices 

8.3218  Marital  Status 

8.3219  Partisan  Politics 

8.322  Pre-Appointment  Reasons 

8.323  Supervisory  or  Managerial  Probationary  Periods 

8.324  Resignations  During  Probationary  Period 

8.330  Excepted  Service 

8.331  One  Year  of  Current  Continuous  Service 

8.332  Pre-Appointment  Reasons 

8.3321  Procedures 

8.333  Same  or  Similar  Positions 

8.334  Handicapped  Appointments 

8.340  Preference  Eligible  Employees 

8.341  Veterans 

8.3411  Veterans  Readjustment  Appointments 

8.350  Confidential  Employees 

Shirley  M.  Grady  v.  Department  of  the  Air  Force 
(DC07528310827,  May  4,  1984). 


8.360  Overseas  Personnel 

8.370  Employees  of  the  District  of  Columbia 

Robert  K.  Brodrick,  et  al.  v.  Government  of  the 
District  of  Columbia  (DC03518190002ADD,  May 
10,  1984);  Earl  A.  Burrows,  Jr.  v.  Government  of 
the  District  of  Columbia  DC03518090095ADD, 
May  17,  1984);  Ellen  J . McDermott  v.  Govern- 
ment of  the  District  of  Columbia 
(DC03518010073ADD,  May  11,  1984);  Chester  V. 
McKenzie  v.  Government  of  the  District  of  Colum- 
bia (DC03518010084ADD,  May  10,  1984). 


8.380  State  and  Local  Employees 

8.390  Part-time  and  Temporary  Employees 
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8.400 

8.410 

8.420 


8.421 

8.4211 

8.4212 

8.422 

8.4221 

8.4222 


8.423 

8.424 


8.425 

8.426 


8.510 

8.511 


8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


Employees  Having  Restoration  to  Duty  Rights 

Military  Duty 

Employment  Related  Injuries 

Aaron  Mallard  v.  Department  of  the  Navy 
(SF03518120861,  May  25,  1984);  Rueben 
Santistevan  v.  U.S.  Postal  Service 
(DE07528210272,  May  7,  1984). 

Fully  Recovered  Employee 

Within  One  Year 

After  One  Year 

Partially  Recovered  Employee 

Within  One  Year 

After  One  Year 

Gloria  Marley  v.  U.S.  Postal  Service 
(CH035383 10286,  May  11,  1984). 

Right  to  Restoration 
Priority  Consideration 

Rueben  Santistevan  v.  U.S.  Postal  Service 
(DE075282 10272,  May  7,  1984). 

Every  Effort  to  Restore 
Notice  of  Rights 

8.500  Senior  Executive  Service 

James  P . Murray  v.  Nuclear  Regulatory  Com  mis- 
sion (DC03 177990009,  May  11,  1984). 

Types  of  Positions 

Career  Appointee 

James  P.  Murray  v.  Nuclear  Regulatory  Commis- 
sion (DC03 177990009,  May  11,  1984). 

Non-career  Appointee 
Limited  Term  Employee 
Limited  Emergency  Employee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  More  Than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  From  Senior  Executive  Service 

Hearing 

8.600  Merit  Pay 

Transfer  of  Position  to  Merit  Pay  Status 


9.000000  Performance-Related  Actions 
9.100  Actions  Based  on  Performance 

9.110  Denial  of  Within-Grade  Increase 

Merlin  E . Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4. 
1984);  Ayub  K.  Ormnaya  v.  National  Institutes  of 
Health  (DC531D8010316,  May  30.  1984);  Arthur 
E.  Wade  v.  Department  of  Health  and  Human 
Services  (DC531D83 10393,  May  17.  1984). 

9.111  Waiting  Period 

9.120  Reduction  in  tirade 

Merlin  E.  Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC043282 10433,  May  4. 

~ 1984). 

9.130  Removal 

Theodore  Callahan  v.  Department  of  the  Navy 
(DC043283 10028,  May  11,  1984). 

9.140  Reassignment 

9.150  Promotion 

9.200  Performance  Appraisal  Systems 

Cornell  Burris  v.  Department  of  the  Army 
(CH344384 10005,  May  21,  1984). 

9.210  Establishment  of  Performance  Appraisal  Systems 

Merlin  E . Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4, 
1984). 

9.211  Periodic  Appraisals  of  Performance 

9.212  Employee  Participation  in  Establishment  of  Per- 

formance Standards 

9.213  Communication  of  Performance  Standards  and  Crit- 

ical Elements  to  Employees 

9.214  Employee  Performance  Evaluation 

9.2141  Acceptable  Level  of  Competence  Determination 

Arthur  E . Wade  v.  Department  of  Health  and  Hu- 
man Services  (DC531D8310393,  May  17.  1984). 

9.2142  Recognition  and  Awards 

9.2143  Assistance  in  Improving  Peformance 

9.2144  Opportunity  to  Demonstrate  Acceptable 

Performance 

9.220  Office  of  Personnel  Management  Review  of  Per- 
formance Appraisal  Systems 

9.300  Procedural  Rights  in  Actions  Based  on 
Unacceptable  Performance 

Merlin  E . Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC043282 10433,  May  4, 
1984). 
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9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

9.3111  Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

Merlin  E . Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4, 
1984). 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 

Merlin  E . Beatty,  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4, 
1984). 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

Merlin  E . Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4, 
1984). 

9.3143  Timeliness 

9.315  Deletion  of  Notice  From  Agency  Record 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

9.320  Denial  of  Within-Grade  Increase 

Ayub  K.  Omrnaya  v.  National  Institutes  of  Health 
(DC531D8010316,  May  30,  1984);  Arthur  E . Wade 
v.  Department  of  Health  and  Human  Services 
(DC531D8310393,  May  17,  1984). 

9.321  Notice 

9.3211  Notice  Period 

9.322  Written  Decision 

Merlin  E.  Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4, 
1984). 

9.323  Timeliness 

9.324  Reconsideration  by  Agency 

Merlin  E . Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC043282 10433,  May  4, 
1984). 

9.3241  Written  Decision 

9.3242  Higher  Level  Employee 

9.32421  No  Participation  in  Original  Decision 

9.325  Appeal  Rights 

9.330  Burden  of  Proof 

Ayub  K.  Omrnaya  v.  National  Institutes  of  Health 
(DC531D8010316,  May  30,  1984);  Arthur  E.  Wade 
v.  Department  of  Health  and  Human  Services 
(DC531D8310393,  May  17,  1984). 

9.331  Substantial  Evidence 


9.332  Preponderance  of  the  Evidence — Chapter  75 

Ayub  K.  Omrnaya  v.  National  Institutes  of  Health 
(DC531D8010316,  May  30,  1984). 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 
10.100  Appellate  Jurisdiction 

Aaron  Mallard  v.  Department  of  the  Navy 
(SF03518120861,  May  25,  1984). 

10.110  Prehearing  Procedures 

Johnson,  Jesse  J.  v.  Department  of  the  Army 
(PH075283 10406,  May  11,  1984). 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

Stephen  P.  Alex,  et  al.  v.  Federal  Aviation  Admin- 
istration (DA075283F0224,  May  25,  1984); 
Thomas  B.  Avis,  et  al.  v.  Federal  Aviation  Ad- 
ministration (DA075283F0431,  May  25,  1984); 
Harry  M.  Clark,  et  al.  v.  Federal  Aviation  Ad- 
ministration (DA075283F0091,  May  25,  1984); 
Tommy  J . Hewitt  v.  Internal  Revenue  Service 
(SL315H8310193,  May  8,  1984);  Chizuko 
Ishimatsu  v.  Department  of  the  Interior 
(DE07528310130,  May  11,  1984);  Lorna  G. 
Laswell  v.  Office  of  Personnel  Management 
(DA831L83 10620,  May  25,  1984);  Alexander 
Vournazos  v.  Department  of  the  Navy 
(SF07528310155,  May  7,  1984). 

10.1111  Right  to  Hearing 

F . William.  Eikenberry  v.  Department  of  Education 
(DE075282 10252,  May  7,  1984);  Gerald  L.  Naekel 
v.  Department  of  Transportation 
(DE07528210125,  May  23,  1984). 

10.1112  Waiver  of  Right  to  Hearing 

Theodore  Callahan  v.  Department  of  the  Navy 
(DC04328310028,  May  11,  1984). 

10.1113  Withdraw  of  Appeal 

10.112  Agency  Response 

Joseph  M.  May  v.  Interstate  Commerce  Commis- 
sion (DC035182 11267,  May  11,  1984);  Irwin  Rosen 
v.  Interstate  Commerce  Commission 
(NY03518210666,  May  11,  1984). 

10.1121  Agency  Request  for  an  Appearance  at  Hearing 

10.113  Class  Action 

10.114  Consolidation  and  Joinder 

William  M.  Hitching  v.  Department  of  Health  and 
Human  Services  (DC03518210451,  May  11,  1984). 

10.115  Intervention 
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10.1151 

10.1152 
10.116 
10.1161 
10.11611 
10.11612 
10.11613 
10.117 


10.118 

10.119 


10.120 


10.121 


10.1211 


10.12111 


10.12112 


10.1212 


Intervention  as  a Matter  of  Right 

Permissive  Intervention 

Discovery  Procedures 

Motion  for  Discovery 

Interrogatories 

Deposition 

Production  of  Documents 
Prehearing  Conference 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984). 

Subpoenas 
Request  for  Witness 

John  Farris  v.  Department  of  the  Air  Force 
(BN07528310114,  May  11,  1984);  Charles  W. 
Johnson  v.  Veterans  Administration 
(DA07528210326,  May  7,  1984);  Joseph  M.  May  v. 
Interstate  Commerce  Commission 
(DC03518211267,  May  11,  1984);  Gerald  L.  Naekel 
v.  Department  of  Transportation 
(DE07528210125,  May  23,  1984);  Christopher  W. 
Perkins , Jr.  v.  Veterans  Administration 
(CH07528210618,  May  25,  1984);  Arthur  E . Wade 
v.  Department  of  Health  and  Human  Services 
(DC531D8310393,  May  17,  1984). 

I 

Presiding  Official 

David  L.  Head , et  al.  v.  Department  of  Labor 
(DE03518210099,  May  15,  1984). 

Duties  and  Powers 

Christopher  W.  Perkins , Jr.  v.  Veterans  Adminis- 
tration (CH07528210618,  May  25,  1984). 

Discretion 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984). 

Dismissals 


Preny  v.  Internal  Revenue  Service 
(PH531D8310786,  May  8,  1984);  Charles  Thomas 
v.  General  Services  Administration 
(PH075282 10608,  May  17,  1984). 

10.12121  Venue 

George  E . Washington  v.  Department  of  the  Army 
(NY34438210631,  May  25,  1984). 

10.12122  Interlocutory  Appeals 

Charles  Thomas  v.  General  Services  Administra- 
tion (PH075282 10608,  May  17,  1984). 

10.12123  Continuance  or  Stay 

Alexander  Vournazos  v.  Department  of  the  Navy 
(SF07528310155,  May  7,  1984). 

10.1213  Orders  of  Presiding  Officials 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984);  Frances  L. 
Hooton  v.  Depart  ment  of  the  Navy 
(AT075281 10658,  May  8,  1984). 

10.12131  Compliance 

10.1214  Decision 

Theodore  Callahan  v.  Department  of  the  Navy 
(DC04328310028,  May  11,  1984);  Francis  V.  Hart 
v.  Department  of  Commerce  (BN07528310108, 
May  7,  1984);  Frances  L.  Hooton  v.  Department 
of  the  Navy  (AT075281 10658,  May  8,  1984); 
Raymond  H.  Kentner  v.  National  Transportation 
Safety  Board  (CH03518210465,  May  11,  1984);  Pe- 
ter H.  Little  v.  Tennessee  Valley  Authority 
(AT075283 10465,  May  11,  1984);  Ronald  B.  Myers 
v.  Department  of  the  Navy  (SF07528310655,  May 
17,  1984);  Michael  D.  Reynolds  v.  U.S.  Postal 
Service  (CH07528210396,  May  11,  1984). 

10.12141  Content 


Rose  L.  Morris  v.  Department  of  the  Navy 
(PH07528310332,  May  11,  1984);  Sidney  Preny  v. 
Internal  Revenue  Service  (PH531D8310786,  May 
8,  1984);  George  E . Washington  v.  Department  of 
the  Army  (NY34438210631,  May  25,  1984). 

Failure  to  Prosecute 

George  E . Washington  v.  Depart  ment  of  the  Army 
(N Y34438210631 , May  25,  1984). 


John  Farris  v.  Department  of  the  Air  Force 
(BN075283101 14,  May  11,  1984);  Sidney  Preny  v. 
Internal  Revenue  Service  (PH531D8310786,  May 
8,  1984). 

10.12142  Effective  Date 

10.12143  Finality 

10.12144  Summary  Decision 

10.12145  Recommended  Decision 

10.12146  Form 
10.1215  Hearings 


Ruling  on  Motions 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984);  Frances  L. 
Hooton  v.  Department  of  the  Navy 
(AT075281 10658,  May  8,  1984);  Rose  L.  Morris  v. 
Department  of  the  Navy  (PH07528310332,  May  11, 
1984);  Gerald  L.  Naekel  v.  Department  of  Trans- 
portation (DE07528210125,  May  23,  1984);  Sidney 


Theodore  Callahan  v.  Department  of  the  Navy 
(DC04328310028,  May  11,  1984);  John  Farris  v. 
Department  of  the  Air  Force  (BN07528310114, 
May  11,  1984);  Shirley  M.  Grady  v.  Department 
of  the  Air  Force  (DC07528310827,  May  4,  1984); 
Riley  E . Jackson  v.  Veterans  Administration 
(DE07528210197,  May  25,  1984);  George  Lelak  v. 
Department  of  Health  and  Human  Services 
(CH075281 10184,  May  17,  1984);  Gerald  L.  Naekel 
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10.12151 

10.1216 

10.1217 

10.122 


10.123 

10.124 

10.130 

10.131 


10.132 


10.1321 


10.1322 


v.  Department  of  Transportation 
(DE075282 10125,  May  23,  1984);  Willie  Poe  v. 
Small  Business  Administration  (PH03518210477, 
May  17,  1984). 

Postponement 
Closing  the  Record 
Service 
Bias 

Jesse  J.  Johnson  v.  Department  of  the  Army 
(PH07528310406,  May  11,  1984);  Gloria  Marley  v. 
U.S.  Postal  Service  (CH03538310286,  May  11, 
1984). 

Disqualification 
Amicus  Briefs 

Board  Review  of  Initial  Decision 

Board  Reopening 

John  W.  Clarke  v.  Department  of  Transportation 
(PH075281F0978,  May  2,  1984). 

Petition  for  Review 

Barbara  A.B.  Jeffress  v.  Office  of  Personnel  Man- 
agement (DC08318310611,  May  15,  1984);  William 
C.  Lewis  v.  Office  of  Personnel  Management 
(DC831L83 10290,  May  11,  1984);  Gloria  Marley  v. 
U.S.  Postal  Service  (CH03538310286,  May  11, 
1984);  Virgil  A.  Simms  v.  Government  of  the  Dis- 
trict of  Columbia  (DC03518010131ADD,  May  7, 
1984);  Garrett  Smathers  v.  Department  of  the  In- 
terior (AT03518310856,  May  11,  1984);  Susan  R. 
Willson  v.  Department  of  the  Army 
(DC03518310359,  May  11,  1984). 

Filing  Requirements 

Barbara  A.B.  Jeffress  v.  Office  of  Personnel  Man- 
agement (DC08318310611,  May  15,  1984);  William 
J . McMonagle  v.  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (PH07528310070,  May  11,  1984);  Mark 
E.  Woods  v.  U.S.  Customs  Service 
(PH07528310145,  May  23,  1984). 

Criteria 

Merlin  E.  Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4,  1984); 
Theodore  Callahan  v.  Department  of  the  Navy 
(DC043283 10028,  May  11,  1984);  Charles  D.  Cline  v. 
Department  of  Transportation  (SF075281 11029, 

May  17,  1984);  John  G.  Hagmeyer  v.  Department  of 
the  Treasury  (DC07528310114,  May  11,  1984); 
Tommy  J.  Hewitt  v.  Internal  Revenue  Service 
(SL315H8310193,  May  8,  1984);  Elsie  Hodgson  v. 
Department  of  the  Air  Force  (DE07528210090,  May 
11,  1984);  Frances  L.  Hooton  v.  Department  of  the 
Navy  (AT075281 10658,  May  8,  1984);  John  G. 
Hutchison  v.  Department  of  Health  and  Human 
Services  (DC03518210191,  May  11,  1984);  Chizuko 
Ishimatsu  v.  Department  of  the  Interior 
(DE07528310130,  May  11,  1984);  Charles  W. 
Johnson  v.  Veterans  Administration 
(DA07528210326,  May  7,  1984);  William  M. 


Kitching  v.  Department  of  Health  and  Human  Serv- 
ices (DC03518210451,  May  11,  1984);  William  C. 
Lewis  v.  Office  of  Personnel  Management 
(DC831L8310290,  May  11,  1984);  Peter  H.  Little  v. 
Tennessee  Valley  Authority  (AT07528310465,  May 
11,  1984);  Willie  Poe  v.  Small  Business  Administra- 
tion (PH035182 10477,  May  17,  1984);  Zulla  F. 

Toney  v.  Department  of  Education 
(DC03518210615,  May  7,  1984). 

10.1323  Short  Form  Decision  (See  Short  Denials  and  Dis- 
missals) 

10.133  Board  Review  Powers 

John  W.  Clarke  v.  Department  of  Transportation 
(PH075281F0978,  May  2,  1984);  Robert  J . George 
v.  Interstate  Commerce  Commission 
(NY03518210670,  May  7,  1984). 

10.140  Board  Opinion 

10.141  Content 

10.142  Effective  Date 

10.143  Finality 

10.144  Reconsideration 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984). 

10.150  Judicial  Review 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984);  John  W. 
Clarke  v.  Department  of  Transportation 
(PH075281F0978,  May  2,  1984);  Ayub  K. 

Ommaya  v.  National  Institutes  of  Health 
(DC531D8010316,  May  30,  1984);  Arthur  E.  Wade 
v.  Department  of  Health  and  Human  Services 
(DC531D8310393,  May  17,  1984);  Steptoe  Wrenn 
v.  Smithsonion  Institution  (DC07528310718,  May 
24,  1984). 

10.200  Original  Jurisdiction 

10.210  Special  Counsel  Cases 

10.211  Complaints  for  Corrective  Action 

10.2111  Filing  of  Complaint 

10.2112  Rights  of  Employees  in  5 U.S.C.  1206(g)  Discipli- 

nary Actions 

10.21121  Answer 

10.21122  Representation 

10.21123  Hearing 

10.2113  Party  Response  Rights 

10.2114  Powers  of  Board 

10.2115  Board  Decision 

10.2116  Judicial  Review 

10.212  Stays 

10.2121  Initial  Stay — Section  1208(a) 

10.21211  Filing  of  Request  for  Stay 

10.2122  Extension  of  Initial  Stay — Section  1208(b) 

10.21221  Filing  of  Request  for  Extension  of  Stay 

10.21222  Agency  Response 

10.2123  Indefinite  Stay — Section  1208(c) 

10.21231  Filing  of  Request  for  Indefinite  Stay 

10.21232  Opportunity  for  Comment 

10.212321  Special  Counsel 

10.212322  Agency 

10.2124  Powers  of  the  Board 
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10.21241  Initial  Stay 

10.21242  Extension  of  Initial  Stay 

10.21243  Indefinite  Stay 

10.2125  Board  Decision 

10.2126  Judicial  Review 

10.213  Hatch  Act  Procedures 

10.2131  Filing  of  Letter  Charges 

10.2132  Response  Rights 

10.2133  Powers  of  Board 

Special  Counsel  v.  Esmail  D.  Zanjani 
(HQ  120683 10023,  May  30,  1984). 

10.2134  Board  Decision 

10.2135  Judicial  Review 

10.214  Intervention 

10.2141  Office  of  Personnel  Management 

10.2142  Others 

10.220  Administrative  Law  Judge  Cases 

10.221  Filing  of  Complaint 

10.222  Administrative  Law  Judge  Response 

10.223  Procedural  Rights  (cross-reference  to  10.110) 

Joseph  M.  May  v.  Interstate  Commerce  Commis- 
sion (DC0351821 1267,  May  11,  1984). 

10.224  Presiding  Official 

10.2241  Administrative  Law  Judge 

Joseph  M . May  v.  Interstate  Commerce  Commis- 
sion (DC03518211267,  May  11,  1984). 

10.2242  Merit  Sytems  Protection  Board 

10.225  Powers  of  Board 

10.226  Decision 

10.2261  Recommended  Decision 

Joseph  M.  May  v.  Interstate  Commerce  Commis- 
sion (DC03518211267,  May  11,  1984). 

10.227  Judicial  Review 

10.230  Review  of  Rules  and  Regulations 

10.231  Office  of  Personnel  Management 

Charles  Alfaro  v.  Department  of  Transportation 
(NY075281F0428COMP,  May  7,  1984). 

10.300  Cases  Heard  by  Administrative  Law  Judges 

Joseph  M.  May  v.  Interstate  Commerce  Commis- 
sion (DC0351821 11267,  May  11,  1984);  Special 
Counsel  v.  James  C.  Cummings  (HQ12068210019, 
May  15,  1984). 

10.400  Representation 

10.410  Pro  Se 

10.420  Attorney 

10.430  Other  Representation 

10.440  Conflict  of  Interest 

10.500  Ex  Parte  Conduct 

Sidney  Preny  v.  Internal  Revenue  Service 

( P H 53 1 D83 1 0786 , May  8,  1984). 


10.600  Substitution  of  Parties 

10.610  Death  of  Appellant 

10.700  Former  Adjudication 

Ronald  Dick  v.  Office  of  Personnel  Management 
(DC831L8120458,  May  11,  1984). 

10.710  Res  Judicata 

Ronald  Dick  v.  Office  of  Personnel  Management 
(DC831L8120458,  May  11,  1984). 

10.720  Estoppel 

Charles  Thomas  v.  General  Services  Administra- 
tion (PH075282 10608,  May  17,  1984). 

10.800  General  Board  Powers 

Robert  J.  George  v.  Interstate  Commerce  Commis- 
sion (NY03518210670,  May  7,  1984);  Rudolph 
Koch  v.  Office  of  Personnel  Management 
(DFI 08318210193,  May  7,  1984). 

10.810  Waiver  of  Board  Regulations 

10.811  Untimeliness 

Stephen  P.  Alex , et  al.  v.  Federal  Aviation  Admin- 

istration (DA075283F0224,  May  25,  1984); 
Thomas  B.  Avis,  et  al.  v.  Federal  Aviation  Ad- 
ministration (DA075283F0431,  May  25,  1984); 
Merlin  E . Beatty  v.  Department  of  Housing  and 
Urban  Development  (DC04328210433,  May  4, 
1984);  Harry  M.  Clark,  et  al.  v.  Federal  Aviation 
Administration  (DA075283F0091,  May  25,  1984); 
Tommy  J.  Hewitt  v.  Internal  Revenue  Service 
(SL315H8310193,  May  8,  1984);  Frances  L. 
Hooten  v.  Department  of  the  Navy 
(AT075281 10658,  May  8,  1984);  Chizuko 
Ishimatsu  v.  Department  of  the  Interior 
(DE07528310130,  May  11,  1984);  Barbara  A.B. 
Jeffress  v.  Office  of  Personnel  Management 
(DC0831831061 1,  May  15,  1984);  Ellen  J. 
McDermott  v.  Government  of  the  District  of  Co- 
lumbia (DC03518010073ADD,  May  11,  1984); 
Mark  E.  Woods  v.  U.S.  Customs  Service 
(PH0752S310145,  May  23,  1984). 

10.820  Waiver  of  Non-Statutory  Requirements  in  Board 
Orders 

11.000000  Prohibited  Personnel  Practices 
11.100  Practices  Prohibited 

11.110  Personal  Favoritism 

11.111  Improper  Consideration  of  Employee  Information 

11.112  Willful  Deception  or  Obstruction  of  Competition 

11.113  Forced  Withdrawal  from  Competition 

11.114  Unauthorized  Employment  Preferences 

11.115  Nepotism 

11.120  Unauthorized  Political  Practices 

11.121  Political  Coercion 
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11.122  Political  Reprisals 

11.130  Prohibited  Discrimination 

11.131  Age 

11.132  Race,  Color,  and  National  Origin  Discrimination 

11.133  Handicapping  Condition 

Paul  W.  Stalkfleet  v.  U.S.  Postal  Service 
(SL07528090055,  May  15,  1984). 

11.134  Sex 

11.135  Religion 

11.136  Martial  Status 

11.137  Political  Affiliation 

11.140  Prohibited  Reprisal 

Benito  E . Garcia  v.  Veterans  Administration 
(DA07528210215,  May  21,  1984);  Francis  V.  Hart 
v.  Department  of  Commerce  (BN07528310108, 
May  7,  1984). 

11.141  For  Exercising  Appeal  Rights 

Sidney  Preny  v.  Internal  Revenue  Service 
(PH531D8310786,  May  8,  1984). 

11.150  Whistleblowers 

11.151  Actions  Against  Whistleblowers 

11.1511  Definition  of  Gross  Waste  of  Funds 

11.1512  Definition  of  Mismanagement 

11.1513  Definition  of  Abuse  of  Authority 

11.152  Reprisals  Against  Whistleblowers 

Charles  Thomas  v.  General  Services  Administra- 
tion (PH07528210608,  May  17,  1984). 

11.160  Actions  Based  on  Non-Performance  Related  Con- 

duct 

Special  Counsel  v.  James  C.  Cummings 
(HQ12068210019,  May  15,  1984). 

11.161  Nexus  to  Efficiency  of  the  Service 

Special  Counsel  v.  James  C.  Cummings 

(HQ12068210019,  May  15,  1984). 

11.170  Actions  in  Violation  of  Merit  Systems  Principles 

11.171  Merit  Systems  Principles 

11.172  Implementation  of  Merit  Systems  Principles 

11.200  Burden  of  Proof 

Special  Counsel  v.  James  C.  Cummings 
(HQ12068210019,  May  15,  1984). 

11.210  Definition  of  Personnel  Action 

11.220  Authority  to  Take  Action 

Special  Counsel  v.  James  C.  Cummings 
(HQ12068210019,  May  15,  1984). 


12.000000  Reductions  in  Force 

12.100  Actions 

Benny  Berry,  Jr.,  et  al.  v.  Department  of  Educa- 
tion (DC03518211433,  May  8,  1984);  Irwin  Rosen 
v.  Interstate  Commerce  Commission 
(NY03518210666,  May  11,  1984);  Garrett 
Smathers  v.  Department  of  the  Interior 
(AT03518310856,  May  11,  1984). 

12.110  Assignment 

Benny  Berry,  Jr.,  et  al.  v.  Department  of  Educa- 
tion (DC03518211433,  May  8,  1984);  Montenia  C. 
De  Sales  v.  Department  of  Housing  and  Urban 
Development  (DC035183 10278,  May  7,  1984); 

Mary  Lou  Starling  v.  Department  of  Housing  and 
Urban  Development  (DC03518310187,  May  23, 
1984). 

12.111  Change  of  Positions  or  Reclassification 

Nor  man  Barton  v.  Department  of  Education 
(SF03518210425,  May  7,  1984). 

12.112  Grade  Retention 

12.113  Pay  Retention 

12.114  Retreat  Rights 

Benny  Berry,  Jr.,  et  al.  v.  Department  of  Educa- 
tion (DC03518211433,  May  8,  1984);  Montenia  C. 
De  Sales  v.  Department  of  Housing  and  Urban 
Development  (DC03518310278,  May  7,  1984). 

12.115  Remedial 

Benny  Berry,  Jr. , et  al.  v.  Department  of  Educa- 
tion (DC03518211433,  May  8,  1984). 

12.116  Best  Offer 

12.120  Furlough 

Bessie  M . Amiri,  et  al.  v.  Department  of  the  Inte- 
rior, Bureau  of  Indian  Affairs  (DA03518310766, 
May  23,  1984);  David  L.  Head,  et  al.  v.  Depart- 
ment of  Labor  (DE03518210099,  May  15,  1984). 

12.130  Separation 

Robert  J.  George  v.  Interstate  Commerce  Commis- 
sion (NY03518210670,  May  7,  1984);  John  G. 
Hutchison  v.  Department  of  Health  and  Human 
Services  (DC03518210191,  May  11,  1984); 
Raymond  H.  Kentner  v.  National  Transportation 
Safety  Board  (CH03518210465,  May  11,  1984);  Jo- 
seph M.  May  v.  Interstate  Commerce  Commission 
(DC03518211267,  May  11,  1984);  Mary  Lou  Star- 
ling v.  Department  of  Housing  and  Urban  Devel- 
opment (DC03518310187,  May  23,  1984). 
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12.210 


12.220 


12.230 


12.231 

12.232 

12.233 


12.310 


12.410 


12.411 


12.412 

12.420 


12.200  Retention  Standing 

Benny  Berry,  .Jr.,  et  al.  v.  Department  of  Educa- 
tion (DC03518211433,  May  8,  1984). 

Competitive  Area 

Raymond  H . Kentner  v.  National  Transportation 
Safety  Board  (CH035 182 10465,  May  11,  1984);  Jo- 
seph M . May  v.  Interstate  Commerce  Commission 
(DC035182 11267,  May  11,  1984). 

Competitive  Level 

Norman  Barton  v.  Department  of  Education 
(SF03518210425,  May  7,  1984);  Robert  J . George 
v.  Interstate  Commerce  Commission 
(NY03518210670,  May  7,  1984);  William  M. 
Kitching  v.  Department  of  Health  and  Human 
Services  (DC03518210451,  May  11,  1984);  Joseph 
M . May  v.  Interstate  Commerce  Commission 
(DC03518211267,  May  11,  1984);  Mary  Lou  Star- 
ling v.  Department  of  Housing  and  Urban  Devel- 
opment (DC03518310187,  May  23,  1984). 

Retention  Register 

Benny  Berry,  Jr.,  et  al.  v.  Department  of  Educa- 
tion (DC03518211433,  May  8,  1984);  Robert  J. 
George  v.  Interstate  Commerce  Commission 
(NY03518210670,  May  7,  1984). 

Tenure  of  Employment 

Veterans  Preference 

Performance  Ratings 

12.300  Transfer  of  Functions 

Raymond  H . Kentner  v.  National  Transportation 
Safety  Board  (CH03518210465,  May  11,  1984). 

Transfer  of  Employees 

12.400  Procedural  Rights  and  Requirements 

Kenneth  N . Allen,  e't  al.  v.  Department  of  the  Inte- 
rior (SF03518010532,  May  17,  1984). 

Notice 

Norman  Barton  v.  Department  of  Education 
(SF03518210425,  May  7,  1984);  Joseph  M.  May  v. 
Interstate  Commerce  Commission 
(DC0351821 1267,  May  11,  1984). 

General 

Irwin  Rosen  v.  Interstate  Commerce  Commission 
(NY035 182 10666,  May  11,  1984). 

Specific 

Appeals 

Willie  Poe  v.  Small  Business  Administration 
(PH03518210477,  May  17,  1984);  Zulla  F.  Toney 


v.  Department  of  Education  (D( '0351 82 106 15 
May  7,  1984);  Susan  R.  Willson  v.  Depart  me  ul  of 
the  Army  (DC035 183 10359,  May  11.  1984l 

12.421  Burdens  of  Proof 

Kenneth  N.  Allen,  et  al.  v.  Department  of  the  Inti  - 
rior  (SF035 180 10532,  May  17,  1984);  John  G 
Hutchison  v.  Department  oj  Health  and  Human 
Services  (DC03518210191 , May  11.  1984);  William 
M.  Kitching  v.  Department  of  Health  ami  Human 
Services  (DC03518210451,  May  11,  1984);  Irwin 
Rosen  v.  Interstate  Com  merce  Com  mission 
(NY0351 82 10666,  May  11,  1984);  Neda  M.  Taylor 
v.  U.S.  Coast  Guard  (DC035181 10788,  May  7, 
1984). 

12.422  Premature  Reduction  in  Force  Appeal 

Susan  R.  Willson  v.  Department  of  the  Army 
(DC03518310359.  May  11.  1984). 

12.430  Restoration  by  Agency 

12.440  Reemployment  Priority  List 

Joseph  M.  May  v.  Interstate  Commerce  Commis- 

sion (DC0351821 1267,  May  11,  1984). 

12.500  Justification 

Neda  M . Taylor  v.  U.S.  Coast  Guard 
(DC035181 10788,  May  7,  1984). 

12.510  Lack  of  Work 

Bessie  M.  Amiri,  et  al.  v.  Department  of  the  Inte- 
rior, Bureau  of  Indian  Affairs  (DA03518310766, 
May  23,  1984);  Irwin  Rosen  v.  Interstate  Com- 
merce Commission  (NY03518210666,  May  11, 
1984). 

12.511  Contracting  out 

12.520  Shortage  of  Funds 

Neda  M . Taylor  v.  U.S.  Coast  Guard 
(DC035181 10788,  May  7,  1984). 

12.530  Reorganization 

Bessie  M.  Amiri,  et  al.  v.  Department  of  the  Inte- 
rior, Bureau  of  Indian  Affairs  (DA03518310766, 
May  23,  1984);  Norman  Barton  v.  Department  of 
Education  (SF03518210425,  May  7,  1984);  Neda 
M.  Taylor  v.  U.S.  Coast  Guard  (DC035181 10788, 
May  7,1984). 

12.531  Invalid  Reorganization 

12.540  Reclassification 

Steptoe  Wrenn  v.  Smithsonian  Institution 
(DC07528310718,  May  24,  1984). 

12.550  Exercise  of  Reemployment  or  Restoration  Rights 

12.560  Challenges  to  Bona  Fides 
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12.561 

12.562 

13.100 

13.110 

13.120 


14.110 

14.210 


14.510 


Bessie  M.  Amiri,  et  al.  v.  Department  of  the  Inte- 
rior, Bureau  of  Indian  Affairs  (DA03518310766, 
May  23,  1984);  Irwin  Rosen  v.  Interstate  Com- 
merce Commission  (NY03518210666,  May  11, 
1984).  ^ 

Personal  Reasons 

Job  Conditions 

13.000000  Regulations  Review 

Office  of  Personnel  Management  Rules  and 
Regulations 

Facial  Invalidity 

Agency  Implementation 

14.000000  Remedies 

Francis  V.  Hart  v.  Department  of  Commerce 
(BN07528310108,  May  7,  1984). 

14.100  Reinstatement 

Francis  V.  Hart  v.  Department  of  Commerce 
(BN07528310108,  May  7,  1984);  Clayton  R.  Sarver 
v.  Department  of  the  Treasury 
(SF07528210370ADD,  May  8,  1984). 

Backpay 

Francis  V.  Hart  v.  Department  of  Commerce 
(BN07528310108,  May  7,  1984). 

14.200  Civil  Penalty 

Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action 
14.500  Attorney  Fees 

Linda  C.  Allen  v.  Department  of  the  Treasury 
(AT531D8210229,  May  8,  1984);  William  E.  Shoe- 
maker v.  Department  of  Health  and  Hu  man  Serv- 
ices (PH03518210176ADD,  May  23,  1984). 

Statutory  Authorization 

Walter  L.  Arthur  v.  Department  of  the  Army 
(AT07528010200ADD,  May  11,  1984);  Robert  K. 
Bodrick,  et  al.  v.  Government  of  the  District  of 
Columbia  (DC03518190002ADD,  May  10,  1984); 
Earl  A.  Burrows,  Jr.  v.  Government  of  the  Dis- 
trict of  Columbia  (DC03518090095ADD,  May  17, 
1984);  Gilbert  Hughes  v.  Office  of  Personnel  Man- 
agement (DC831L83 10581  ADD,  May  11,  1984); 
George  L.  King  v.  U.S.  Postal  Service 
(SE07528110183ADD,  May  7,  1984);  Chester  V. 
McKenzie  v.  Government  of  the  District  of  Colum- 
bia (DC03518010084ADD,  May  10,  1984);  Virgil 
A.  Simms  v.  Government  of  the  District  of  Colum- 
bia (DC03518010131ADD,  May  7,  1984). 


14.520  Interest  of  Justice 

Clayton  R.  Sarver  v.  Department  of  the  Treasury 
(SF07528210370ADD,  May  8,  1984). 

14.521  Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

Clayton  R.  Sarver  v.  Department  of  the  Treasury 
(SF07528210370ADD,  May  8,  1984). 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

George  L.  King  v.  U.S.  Postal  Service 
(SE075281 10183 ADD,  May  7,  1984). 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

Merit 

14.526  Employee-Initiated  Claims 

Gilbert  Hughes  v.  Office  of  Personnel  Management 
(DC831L83 10581  ADD,  May  11,  1984). 

14.527  Agency-Initiated  Claims 

14.530  Prevailing  Party 

14.540  Incurred 

Walter  L.  Arthur  v.  Department  of  the  Army 
(AT07528010200ADD,  May  11,  1984);  Robert  K. 
Bodrick  , et  al.  v.  Government  of  the  District  of 
Columbia  (DC03518190002ADD,  May  10,  1984); 
Earl  A.  Burrows,  Jr.  v.  Government  of  the  Dis- 
trict of  Columbia  (DC03518090095ADD,  May  17, 
1984);  George  L.  King  v.  U.S.  Postal  Service 
(SE075281 10183 ADD,  May  7,  1984);  Chester  F. 
McKenzie  v.  Government  of  the  District  of  Colum- 
bia (DC03518010084ADD,  May  10,  1984);  William 
E . Shoemaker  v.  Department  of  Health  and  Hu- 
man Services  (PH03518210176ADD,  May  23, 
1984);  Virgil  A.  Simms  v.  Government  of  the  Dis- 
trict of  Columbia  (DC03518010131ADD,  May  7, 
1984);  Diane  F.  Smith  v.  Department  of  Labor 
(DC03518210579ADD,  May  11,  1984). 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  Fees 

Linda  C.  Allen  v.  Department  of  the  Treasury 
(AT531D8210229,  May  8,  1984);  Walter  L.  Arthur 
v.  Department  of  the  Army  (AT07528010200ADD, 
May  11,  1984);  Robert  K.  Bodrick,  et  al.  v.  Gov- 
ernment of  the  District  of  Columbia 
(DC03518190002ADD,  May  10,  1984);  Earl  A. 
Burrows,  Jr.  v.  Government  of  the  District  of  Co- 
lumbia (DC03518090095ADD,  May  17,  1984); 
George  L.  King  v.  U.S.  Postal  Service 
(SE075281 10183 ADD,  May  7,  1984);  Chester  V. 
McKenzie  v.  Government  of  the  Dist  rict  of  Colum- 
bia (DC03518010084ADD,  May  10,  1984);  William 
E . Shoemaker  v.  Department  of  Health  and  Hu- 
man Services  (PH03518210176ADD,  May  23, 
1984);  Virgil  A.  Simms  v.  Government  of  the  Dis- 
trict of  Columbia  (DC03518010131ADD,  May  7, 
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14.560 


14.570 


15.110 

15.111 


15.120 


15.121 

15.122 

15.130 

15.131 


15.1311 


15.13111 

15.13112 


15.13113 

15.132 


1984);  Diane  F.  Smith  v.  Department  of  Labor 
(DC03518210579ADD,  May  11,  1984). 

Timeliness  of  Fee  Motion 

Earl  A.  Burrows,  Jr.  v.  Government  of  the  District 
of  Columbia  (DC03518090095ADD,  May  17, 

1984);  Ellen  J . McDermott  v.  Government  of  the 
District  of  Columbia  (DC03518010073ADD,  May 
11,  1984). 

Filing  Requirements 

14.600  Settlement 

Special  Counsel  v.  Esmail  D.  Zanjani 
(HQ  120683 10023,  May  30,  1984). 

14.700  Mitigation  of  Penalty 

Arthur  L.  Brown  v.  Department  of  Justice 
{CH07528210187,  May  8,  1984);  John  W.  Clarke  v. 
Department  of  Transportation  (PH075281F0978, 
May  2,  1984);  Floyd  Wheat  v.  Veterans  Adminis- 
tration (AT07528210515,  May  25,  1984). 

15.000000  Retirement 
15.100  Retirement  Requirements 

Early  Retirement 

Reorganization,  Reduction  in  Force,  Transfer  of 
Function 

Credit  for  Service 

Rudolph  Koch  v.  Office  of  Personnel  Management 
(DE08318210193,  May  7,  1984). 

Law  Enforcement  Officers  and  Firefighters 

Covered  Positions 

Disability  Retirement 

On  Application  of  Employee 

Joseph  Whelan  v.  Office  of  Personnel  Management 
(DC831L8310728,  May  11,  1984). 

Appeal  to  Merit  Systems  Protection  Board 

Billie  C.  Rae  v.  Office  of  Personnel  Management 
(DC831L821 1416,  May  4,  1984). 

Scope  of  Review 

Burden  of  Proof 

Billie  C.  Rae  v.  Office  of  Personnel  Management 
(DC831L8211416,  May  4,  1984);  Joseph  Whelan  v. 
Office  of  Personnel  Management 
(DC831L8310728,  May  11,  1984);  George  S. 

Yencho  v.  Office  of  Personnel  Management 
(DA831L8210709,  May  7,  1984). 

Parties 

On  Application  of  Agency 


Charles  Thomas  v.  General  Sendees  Administra- 
tion (PH075282 10608,  May  17,  1984). 

15.1321  Appeal  to  Merit  Systems  Protection  Board 

Ronald  Dick  v.  Office  of  Personnel  Management 
(DC831L8120458,  May  11,  1984);  Lornu  G 
Laswell  v.  Office  of  Personnel  Management 
( D A83 1 L83 1 0620,  May  25,  1984). 

15.13211  Scope  of  Review 

15.13212  Burden  of  Proof 

Vernon  Nabors  v.  Office  of  Personnel  Management 
(AT831L81 10036,  May  15,  1984). 

15.13213  Parties 

Lorna  G.  Laswell  v.  Office  of  Personnel  Manage- 
ment (DA831L83 10620,  May  25,  1984). 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 

Joseph  Whelan  v.  Office  of  Personnel  Management 
(DC831L8310728,  May  11,  1984). 

15.1331  Type  of  Evidence 

Gene  R.  Lewis  v.  Office  of  Personnel  Management 
(AT831L8310168,  May  17,  1984);  Vernon  Nabors 
v.  Office  of  Personnel  Management 
(AT831L8110036,  May  15,  1984);  Billie  C.  Rae  v. 
Office  of  Personnel  Management 
(DC831L8211416,  May  4,  1984);  Joseph  Whelan  v. 
Office  of  Personnel  Management 
(DC831L8310728,  May  11,  1984);  George  S. 

Yencho  v.  Office  of  Personnel  Management 
(DA831L8210709,  May  7,  1984). 

15.134  Impact  on  Performance,  Attendance  and  Conduct 

Vernon  Nabors  v.  Office  of  Personnel  Management 
(AT831L8110036,  May  15,  1984);  Billie  C.  Rae  v. 
Office  of  Personnel  Management 
(DC831L8211416,  May  4,  1984);  Joseph  Whelan  v. 
Office  of  Personnel  Management 
(DC831L8310728,  May  11,  1984). 

15.135  Total  Disability 

Gene  R.  Lewis  v.  Office  of  Personnel  Management 
(AT831L8310168,  May  17,  1984);  Vernon  Nabors 
v.  Office  of  Personnel  Management 
(AT831L8110036,  May  15,  1984);  Billie  C.  Rae  v. 
Office  of  Personnel  Management 
(DC831L8211416,  May  4,  1984);  Joseph  Whelan  v. 
Office  of  Personnel  Management 
(DC831L8310728,  May  11,  1984). 

15.136  Agency  Obligation  to  Accommodate 

15.1361  Reassignment 

15.13611  Vacant  Position 

15.13612  Same  Grade  or  Pay 

15.13613  Same  Commuting  Area 

15.1362  Agency  Decision  Not  to  Reassign 
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15.137 

15.138 

15.139 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.211 

15.212 
15.220 
15.230 


15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 
16.140 
16.150 


16.210 

16.211 

16.212 

16.213 


16.214 

16.220 


Employee  Refusal  of  Offer  of  Assignment 
Reexamination  and  Recovery 
Five-Year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 

Air  Traffic  Controllers 

Retirement  Contributions 
Optional  Retirement 

15.200  Annuities 

Walter  E . Beck  v.  Office  of  Personnel  Management 
(SF08318310091,  May  7,  1984). 

Determinations  of  Annuities 

Effects  of  Federal  Employee’s  Compensation  Act 
Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  Merit  Systems  Protection  Board  by  An- 
nuitant 

Rudolph  Koch  v.  Office  of  Personnel  Management 
(DE08318210193,  May  7,  1984). 

Survivor  Annuities 

Walter  E.  Beck  v.  Office  of  Personnel  Management 
(SF08318310091,  May  7,  1984). 

j 

15.300  Involuntary  Retirement 

Rueben  Santistevan  v.  U.S.  Postal  Service 
(DE07528210272,  May  7,  1984). 

15.400  Jurisdiction 

Administrative  Action  or  Order 

16.000000  Special  Counsel 

16.100  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 

Investigation  of  Whistleblower  Allegations 

Investigation  of  Political  Activities 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Investigation  of  Information  Withholding 

Investigation  of  Civil  Service  Violations 

16.200  Prosecution 

Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Special  Counsel  v.  Esmail  D.  Zanjani 
(HQ12068310023,  May  30.  1984). 

Non-Duplication  Policy 

Corrective  Action 


16.221  Reasonable  Grounds  to  Believe 

16.222  Request  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a)— 15  Days 

16.2322  Section  1206(b)— 30  Days 

16.2323  Section  1208(c)— Indefinite 

16.240  Intervention  Before  Merit  Systems  Protection 
Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.2523  District  of  Columbia  Employees 

16.253  Hatch  Act  Violations 

Special  Counsel  v.  Esmail  D.  Zanjani 
(HQ12068310023,  May  30,  1984). 

16.2531  Federal  Employees 

16.2533  State  and  Local  Employees 

16:254  Prohibited  Personnel  Practices 

16.255  Federal  Employee  Flexible  and  Compressed  Work 

Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 

16.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 

17.000000  Suitability  and  Fitness  for  Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

17.110  Delinquency  or  Misconduct  in  Prior  Employment 
17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 

Disgraceful  Conduct 
17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 

17.200  Standard  Applied  Insuitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 

17.300  Consequences  of  Negative 
Suitability  Determination 

17.310  Disqualification 

17.320  Removal 

17.330  Debarment 

17.400  Fitness  for  Duty  Examination 
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17.410 


17.420 


Psychiatric  Examination  18.000000  Employment  Practices 

Elsie  Hodgson  v.  Department  of  the  Air  Force  Norman  Barton  v.  Department  of  Education 

(DE075282 10090,  May  11,  1984).  (SF03518210425,  May  7,  1984);  Roger  D.  Rossebo 

v.  Defense  Logistics  Agency  (CH07528310355, 

Physical  Examination  May  1984). 
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PUBLICATION  SERVICES 


The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and  issu- 
ances. It  is  available  from  the  Superin- 
tendent of  Documents,  under  stock  num- 
ber 062-000-80001-1,  either  by 
subscription  or  single  issue.  Please  ad- 
dress subscription  or  purchase  inquiries 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.C.  20401. 


Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal  Em- 
ployee Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Serv- 
ice (NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  stock 
number  is  PB84-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  11,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and  lead- 
case  section  is  included.  The  cost  of  this 
microfiche/index,  “Federal  Employee 
Appeals  Decisions,  Air  Traffic  Controller 
Cases,”  is  $150. 

Published  Board  Decisions  and 
Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  11,  covering  the  period  January 
11,  1979  through  September  30,  1982, 
have  been  published.  These  volumes  are 


a compilation  of  final  actions  taken  by  the 
Board  and  precedential  interlocutory  de- 
cisions. An  index  using  the  Board’s  key 
number  system  is  included. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock 
number  is  062-000-00011-2.  Also  avail- 
able from  the  Superintendent  of  Docu- 
ments are  volumes  8 through  11,  cover- 
ing the  period  October  1,  1981  through 
September  30,  1982.  Their  stock  number 
is  062-000-00014-7,  and  the  cost  is  $53 
for  the  four-volume  set.  Volumes  1 
through  4,  which  cover  the  period  Janu- 
ary 11,  1979  through  December  31,  1980, 
are  no  longer  in  print. 

Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Research  Services  Division,  Office 
of  the  Secretary,  Merit  Systems  Protec- 
tion Board,  Room  828,  1120  Vermont  Av- 
enue, N.W.,  Washington,  D.C.  20419. 
Requests  should  include  the  appellant’s 
name,  the  docket  number,  and  the  date 
of  the  decision  or  order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Research  Services 
Division,  Monday  through  Friday,  8:30 
a.m.  to  5 p.m.,  where  the  initial  deci- 
sions, Board  orders,  publications,  and 
microfiche  described  above  are  available 
for  viewing. 


DEFINITIONS 

These  definitions  are  provided  for  clar- 
ification purposes  only  and  are  not  in- 
tended to  convey  the  strict  legal  meaning 
of  the  terms. 

Addendum  Decision — an  addendum  de- 
cision deals  with  attorney  fees. 


Appeals  Arbitration — a voluntary  alter- 
native procedure  designed  to  adjudicate 
relatively  simple  non-precedential  ap- 
peals in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 

Deciding  Official — the  official  who  ren- 
ders the  agency’s  decision. 

Initial  Decision — the  regional  office  de- 
cision made  by  the  presiding  official  in 
response  to  a petition  for  appeal.  The 
intial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted.  In  that  case,  the 
Board’s  decision  becomes  the  final  deci- 
sion. If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in  Wash- 
ington, D.C.,  for  review  of  an  initial  de- 
cision of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the  record. 
The  presiding  official  referred  to  in  The 
Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  tb^ 
Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  au- 
thorized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 
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FEDERAL  REGISTER 
ISSUANCES 

Vol.  49,  No.  89 
Monday,  May  7,  1984 

19421 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Review  of  the  Significant  Actions  of 
the  Office  of  Personnel  Management 
During  1983 

AGENCY:  Merit  Systems  Protection 
Board. 

action:  Notice  of  review  of  the 
significant  actions  of  the  Office  of 
Personnel  Management  during  1983. 

summary:  5 U.S.C.  1209(b)  requires  the 
Board  to  review  annually  the 
"significant  actions”  of  the  Office  of 
Personnel  Management  (OPM)  and 
report  to  the  Congress  and  the  President 
on  whether  those  actions  are  in  accord 
with  merit  system  principles  and  free 
from  prohibited  personnel  practices.  The 
board  is  now  commencing  its  review  of 
OPM  significant  actions  during  1983. 

This  Notice  explains  the  board’s  study 
and  invites  public  comment  on  OPM 
programs  during  Calendar  Year  1983. 
DATE:  Comments  must  be  received  on  or 
before  June  4, 1984. 

address:  Comments  should  be  made  in 
writing,  and  sent  to  the  Office  of  Merit 
Systems  Review  and  Studies,  Merit 
Systems  Protection  Board,  Room  836, 
1120  Vermont  Avenue,  NW„ 

Washington,  D.C.  20419,  Attention: 
Dennis  L.  Little,  Director,  Office  of  Merit 
Systems  Review  and  Studies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  James,  Office  of  Merit  Systems 
Review  and  Studies,  Room  836,  Merit 
Systems  Protection  Board,  1120  Vermont 
Avenue,  NW„  Washington,  D.C.  20419, 
(202)  853-6066. 

SUPPLEMENTARY  INFORMATION:  (a) 

Background.  The  Civil  Service  Reform 
Act  of  1978  established  a series  of 
positive  merit  principles  and  prohibited 
personnel  practices  to  govern  the 
conduct  of  personnel  management  in  the 
Federal  Government  (5  U.S.C.  2301  and 
2302).  The  Merit  Systems  Protection 
Board  is  responsible  for  protecting  the 
public  interest  in  a civil  service 
administered  in  accord  with  these  merit 
objectives  and  free  from  improper 
practices.  The  Board  does  thi3  by 
adjudicating  employee  appeals,  acting 
on  actions  brougm  by  the  Special 
Counsel,  conducting  special  studies  of 


the  civil  service  and  other  merit 
systems,  and  reviewing  the  regulations 
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and  significant  actions  of  OPM.  The 
Office  of  Merit  Systems  Review  and 
Studies  (MSRS)  has  principal 
responsibility  within  the  board  for  merit 
systems  studies  and  OPM  Oversight, 
including  the  annual  report  on  OPM's 
significant  actions. 

(b)  What  is  a “Significant  Action" 
Report?  The  law  allows  the  board 
substantial  discretion  to  determine 
which  actions  of  OPM  are  "significant" 
to  the  merit  system  in  any  given  year.  In 
exercising  its  discretion  as  to  which 
actions  of  OPM  it  will  report  on,  the 
board's  first  priorities  ape: 

(1)  To  examine  any  OPM  policy  or 
program  which  might  conflict  with  one 
of  the  statutory  merit  principles  or  cause 
the  commission  of  a prohibited 
personnel  practice: 

(2)  To  evaluate  the  extent  to  which 
other  major  decisions  made  or  actions 
taken  by  OPM  are  in  accord  with  and 
promote  the  merit  principles;  and 

(3)  To  consider  technical  questions  of 
personnel  management,  budget 
questions,  or  questions  relating  to 
internal  OPM  administration  only  to  the 
extent  that  they  are  relevant  to  making 
judgments  on  the  broader  merit  systems 
issues  described  above. 

(c)  Public  Comment  on  1983  OPM 
Actions.  The  board  invites  any 
interested  person  or  organization  to 
comment  on: 

(1)  Which  actions  of  the  OPM  during 
Calendar  Year  1983  were  “significant” 
for  the  merit  system;  and, 

(2)  Whether  those  actions  were  in 
accord  with  the  merit  systems  principles 
and  free  from  prohibited  personnel 
practices. 

(d)  Although  comments  are  invited  on 
any  action  taken  by  OPM  during  1983, 
comments  should  be  germane  to  the 
Board’s  mandate  as  described  in  (b) 
above.  In  addition,  the  Board  invites 
comments  on  the  following: 

(1)  Personnel  Management 
Evaluations.  In  October,  1983  OPM 
redesigned  its  method  of  conducting 
personnel  management  evaluations.  The 
stated  purpose  of  this  change  is  to 
enable  OPM  to  make  Government-wide 
decisions  based  on  statistically  sound 
data  collected  from  a random  sample  of 
agency  installations.  The  Board  invites 
comment  on  the  effect  of  OPM’s  new 
personnel  management  evaluation 
system  on  agency  resources,  merit 
principles,  and  Government-wide 
personnel  policymaking. 

(2)  Schedule  B Authority.  OPM 
instituted  a new  Schedule  B authority 


described  in  5 CFR  213.3202  as  an 
interim  replacement  for  recruiting, 
formerly  done  under  the  Professional 
and  Administrative  Career  Examination 
(PACE).  The  Board  invites  comment  on 
the  operation  of  these  new  appointment 
procedures  during  1983.  What  impact,  if 
any,  have  these  new  procedures  had  on 
candidates  for  Federal  jobs  and  agency 
personnel  programs?  How  have  they 
contributed  to  the  merit  principle  goal  of 
“selection  and  advancement  solely  on 
the  basis  of  relative  ability,  knowledge, 
and  skills  after  fair  ^nd  open 
competition  which  assures  that  all 
receive  equal  opportunity?" 

(3)  Merit  Pay.  The  Board’s  1982  report 
on  OPM  Significant  Actions  identified 
the  lack  of  sufficient  funds  to  motivate 
merit  pay  employees  as  one  of  the 
problems  with  the  merit  pay  program. 
The  Board  intends  to  follow-up  on  how 
well  the  1983  merit  pay  distribution 
satisfied  the  merit  principle  goal  that 
“appropriate  incentives  and  recognition 
should  be  provided  for  excellence  in 
performance." 

(4)  Delegation  of  Examining 
Authority.  Section  1104  of  the  Civil 
Service  Reform  Act  of  1978  authorizes 
the  Director  of  OPM  to  delegate 
examining  authority  for  competitive 
examinations  to  agency  heads.  In 
March,  1982  the  OPM  Director 
announced,  via  FPM  Letter  331-7,  that 
examining  authorities  for  entry,  mid, 
and  senior  level  occupations  common  to 
agencies  would  be  withdrawn  over  a 
three-year  period.  The  Board  invites 
comments  on  the  effect  of  the 
withdrawal  of  delegated  examining  on 
agency  personnel  operations. 

(5)  Senior  Executives  Service  (SES). 
The  SES  is  currently  undergoing  the 
five-year  review  mandated  by  the  Civil 
Serv  ice  Reform  Act  of  1978.  The  Board 
discussed  the  SES  in  its  Report  on  the 
Significant  Actions  of  OPM  During  1982 
and  plans  to  include  the  SES  in  the  1983 
report.  The  Board  welcomes  comments 
on  the-effect  of  the  SES  on  the 
Government's  ability  to  recruit  and 
retain  highly  competent  executives.  The 
Board  also  welcomes  comments  on 
other  SES  areas. 

(e)  The  Board  will  protect  the  identity 
of  persons  submitting  comments  and  the 
confidentiality  of  such  comments  to  the 
extent  permitted  by  law. 

Dated:  April  30, 1984. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 
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MERIT  SYSTEMS  PROTECTION  BOARD 

TIME  AND  DATE:  2:00  p.m.,  Monday,  May 
21,  1984. 

place:  Eighth  Floor,  1120  Vermont 
Avenue,  NW„  Washington,  D.C.  20419. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Margaret  Cheeseman  and  Marie 
Zagorny  v.  OPM,  MSPB  Docket  Nos. 
PH08318310675  and  DC08318310909. 

2.  Lillian  Timbers  v.  OPM,  MSPB  Docket 
No.  DC08318410124. 

3.  Harold  Snyder  v.  OPM,  MSPB  Docket 
No.  SF08318410100. 

4.  Robert  Smallwood  v.  OFW/MSPB  Docket 
No  DA831L8210331. 

5.  Certain  Former  Community  Services 
Administration  Employees  v.  Lanphear 
Department  of  Health  and  Flu  man  Services, 
MSPB  Docket  No.  HQ1200811(X163. 

6.  John  Henry  v.  TV  A,  MSPB  Docket  No. 
AT07528311021. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Taylor, 
Secretary,  (202)  653-7200. 

Dated:  May  7,  1984,  Washington,  D.C. 

For  the  Board. 

Robert  E.  Taylor. 

Secretary. 

Vol  49,  No.  95 
Tuesday,  May  15,  1984 

20580 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Notice  of  Call  for  Riders  for  Board 
Decision  Volume  13 

agency:  Meat  Protection  Board. 
action:  Notice  of  call  for  riders  for 
Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  Volume  13. 

summary:  The  purpose  of  this  notice  is 
to  inform  Federal  agencies  that  the 
Merit  Systems  Protection  Board 
publication  entitled  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board,  Volume  13  (covering  the  period 
January  1, 1983  through  March  31, 1983) 
will  be  available  on  riders  to  the 
Government  Printing  Office. 

Departments  and  agencies  may  order 
this  book  by  riding  the  Merit  Systems 
Protection  Board's  printing  requisition 
#4-00131. 

date:  Agency  requisitions  (Standard 
Form  1)  should  be  submitted  to  the  U.S. 
Government  Printing  Office, 

Requisitions  Section.  Room  830, 


Washington,  D.C.  20401,  no  later  than 
May  28, 1984  through  the  agency’s 
Washington,  D.C.  headquarters  office 
authorized  to  procure  printing  for  the 
agency.  Agencies  may  estimate  cost  by 
using  the  current  Government  Printing 
Office  price  list  of  printing  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ada  R.  Kimsey,  Information  Services 
Division,  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  1120  Vermont 
Ave.,  NW.,  Washington,  D.C.  20419, 

(202)  653-8891. 

SUPPLEMENTARY  INFORMATION:  This 
volume  includes  an  index  based  on  the 
Board’s  key  number  system.  Other 
volumes  in  the  series  of  published  Board 
decisions  which  are  still  in  print  may  be 
ordered  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  They 
are:  Decisions  of  the  United  States 
Merit  Systems  Protection  Board, 
Volumes  5 through  7,  covering  the  period 
January  1, 1981  through  September  30, 

1981  (stock  number  062-000-00011-2; 
$40):  and  Decisions  of  the  United  States 
Merit  Systems  Protection  Board, 
Volumes  8 through  11,  covering  the 
period  October  1, 1981  through 
September  30, 1982  (stock  nnmber  062- 
000-00014-7:  $53).  Volume  12  (October  1, 

1982  through  December  SI,  1982)  is  being 
printed,  and  will  be  announced  in  the 
Federal  Register  when  available  for 
sale. 

Dated:  May  10, 1984. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 
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Thursday,  May  17,  1984 
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MERIT  SYSTEMS  PROTECTION  BOARD 
NOTICE  OF  CORRECTION  TO  THE  MAY  21, 
1984  AQENOA 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  49  FR  19919. 


CHANOC  IN  CASE  CAPTION:  Agenda  item  5 
was  captioned  incorrectly.  It  should  be 
captioned  as  follows: 


Certain  Former  Community  Services 
Administration  Employees  v.  Department  of 
Health  and  Human  Services,  MSPB  Docket 
No.  HQ12008110063. 


CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Taylor, 
Secretary,  (202)  853-7200. 

Dated:  May  16,  1984. 

FOR  THE  BOARD. 

Robert  E.  Taylor, 

Secretary. 


Vol.  49,  No.  105 
Wednesday,  May  30,  1984 
22596 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  2:00  p.m.,  Tuesday,  June 
5, 1984. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington,  D.C.  20419. 

MATTERS  TO  BE  CONSIDERED: 


1.  Susan  D.  Post  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 

DC300  A80101 66. 

2 . Kenton  R.  Champion  v.  Tennessee 
Valley  Authority,  MSPB  Docket  No. 
AT07528211034. 

3 . James  J.  Dowd,  Jr.,  et  al.  v.  Department 
of  Energy.  MSPB  Docket  No.  BN03518210229. 

4 . Otto  Nielson  v.  Federal  Highway 
Administration.  MSPB  Docket  No. 
PH03518310107. 

5 . Dennis  D.  Horton  v.  Department  of 
Transportation,  MSPB  Docket  No. 
SF07528210607. 

6 , Angelos  Sakellarios  v.  Department  of 
Housing  and  Urban  Development,  MSPB 
Docket  No.  BN07528210183. 

7.  David  Stith  v.  Department  of  Housing 
and  Urban  Development,  MSPB  Docket  No. 
DC07528310194. 


CONTACT  PERSON  FOR  ADDITIONAL 
information:  Robert  E.  Taylor. 
Secretary,  (202)  653-7200. 


For  the  board. 

Dated:  May  25. 1984,  Washington,  D.C. 

Robert  E.  Taylor. 

Secretary. 
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